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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 


III 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6319) 


In re Mitts Dartry Propucts et al. AMA Docket No. 127-1. 
Decided January 26, 1960. 


Interim Relief Denied 


Petitioners have not established such injury as to warrant granting the 
relief requested. 


Messrs, James K. Knudson and Ben Ivan Melnicoff, of Washington, D. C., 
for petitioners. Mr. Joseph A. Walsh, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1987 and subsequent 
amendments (7 U.S.C. 601 et seg.). The petitioners, handlers of 
milk subject to Order No. 127, regulating the handling of milk 
in the Upper Chesapeake Bay, Maryland, marketing area, filed 
a petition challenging the validity of such order. Petitioners at- 
tack a jurisdictional finding contained in the order as being legally 
inadequate and allege further that the order is arbitrary and 
unreasonable and not supported by substantial evidence. On Jan- 
uary 11, 1960, petitioners filed an application for interim relief 
from the operation of the contested order during the pendency 
of a decision on the merits. The Acting Deputy Administrator, 
Agricultural Marketing Service, filed an answer to the application 
for interim relief. 

At this initial stage of the proceeding the primary issue is 
whether the petiitoners will be irreparably damaged by com- 
pliance with the provisions of the disputed order during the time 
it may take to render a decision on the merits. See e.g., In re 
Beatrice Foods. Co., 13 A.D. 169 (1954) ; In re Babcock Dairy Co., 
8 A.D. 7 (1949) ; In re Avon Dairy Co., 5 A.D. 817 (1946). 

The petitioners claim that they will suffer irreparable injury 
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pending adjudication upon the merits because they “will be re- 
quired to purchase their milk and its products at prices set by 
the Order and not by free and open competition; to alter their 
established marketing practices and procedures; to submit to bur- 
densome inspection and reporting requirements; to disclose con- 
fidential and valuable information; to make certain payments; 
to permit and allow the Secretary, and those acting for him under 
the Order, to inspect and audit their books and records, and gen- 
erally, to convert each of petitioner’s private businesses into a 
public utility or quasi-public utility. ...’ In short, petitioners 
allege as irreparable injury the consequences of regulation under 
the act. 

Petitioners’ allegations that they will be required to make cer- 
tain payments and alter their marketing practices are too vague 
and indefinite to constitute a basis for injunctive relief. In ad- 
dition, the fact that petitioners, as regulated handlers, must pur- 
chase milk at order prices does not indicate that they will suffer 
any loss as a result thereof. The order does not regulate the price 
at which handlers sell their milk and petitioners do not allege 
that their competitors are not also subject to order prices. The 
alleged confidential information which petitioners will be re- 
quired to disclose may not be made public under the regulations 
issued pursuant to the act except in limited circumstances (see 
7 CFR 900.210). It is concluded that petitioners have not estab- 
lished such injury as to warrant granting the relief requested. 
See e.g., In re Orrville Milk Condensing Co., 6 A.D. 752 (1947) ; 
In re Avon Dairy Co., supra. 

Even if our conclusion were otherwise with respect to ir- 
reparable injury, we have serious doubt whether the application 
would be granted in view of the possibility of adverse effects of 
a serious nature upon the producer and public interests. See 
e.g., In re Association of Ice Cream Manufacturers of New York 
State (Southern Regional Group) And Others, 15 A.D. 1191 
(1956) ; In re Crescent Creamery Co., 11 A.D. 693 (1952). Cf. 
Yakus v. United States, 321 U.S. 414, 440-44 (1944) ; Virginian 
Railway Co. v. System Federation, 300 U.S. 515, 552 (1937) ; Bay 
Petroleum Corporation v. Corporation Commission of Kansas, 
36 F.Supp. 66 (D. Kan. 1940). 

Accordingly, petitioners’ request for interim relief is denied 
and the application is dismissed. 
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(No. 6320) 


In re BERKSHIRE Foops, INC., HAROLD W. Fox, AND EARL E. 
BARNES. CEA Docket No. 91. Decided January 18, 1960. 


Manipulation of Egg Prices—Stipulation— 
Consent Order 


Respondents consented to an order directing all contract markets to refuse 
trading privileges to each respondent for a specified period, suspending 
the registration of Berkshire Foods, Inc., as a futures commission 
merchant for six months, and revoking the registration of Harold W. 


Fox as a floor broker. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Cunningham & 
Coughlin, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


INTRODUCTION 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1958 ed., §§ 1-17a), instituted by a com- 
plaint and notice of hearing under section 6(b) of the act (7 
U.S.C. 1958 ed., § 9) issued by the Assistant Secretary of Agri- 
culture on November 27, 1959. Respondent Berkshire Foods, 
Inc., is a registered futures commission merchant and a member 
of the Chicago Mercantile Exchange, a contract market. Respond- 
ent Harold W. Fox is its vice-president, and respondent Earl E. 
Barnes is an associate broker of the firm. 

The complaint charges that the respondents attempted to ma- 
nipulate and did in fact manipulate the prices of egg futures on 
the Chicago Mercantile Exchange and of cash eggs in interstate 
commerce. These charges are based upon allegations to the effect 
that the respondents and their customers purchased substantial 
quantities of November 1958 egg futures and developed concen- 
trated positions in such future near the close of trading in No- 
vember 1958; that such positions constituted a substantial pro- 
portion of the total open interest and exceeded available deliver- 
able supplies; that most of such futures were liquidated during 
the last two trading days at increased prices; that other traders 
related to respondent Fox and trading through a registered fu- 
tures commission merchant other than the respondent corporation 
made similar purchases and liquidations; that during the same 
period respondent Berkshire demanded and received excessive 
prices for cash eggs sold to short traders for delivery against the 
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November 1958 future; that the respondents acted for the purpose 
and with the intent of raising prices by means of a squeeze, and 
with the expectation that the firm’s customers would be influ- 
enced by the respondents and would follow their lead; that such 
customers were in fact so influenced and did in fact follow the 
respondents’ lead; and that the acts of the respondents brought 
about a squeeze and caused prices of the November 1958 egg fu- 
ture and prices of cash eggs in Chicago to be at artificial and 
manipulated levels during November 1958. 

No hearing has been held. On January 11, 1960, the respond- 
ents submitted a stipulation under section 0.4(b) of the rules of 
practice (17 CFR 0.4(b)), which admits jurisdictional facts, 
waives hearing, and consents to the entry of the order hereinafter 
set forth. 

FINDINGS OF FACT 

1. Respondent Berkshire Foods, Inc., an Illinois corporation 
with offices and a place of business at 4600 South Packers Avenue, 
Chicago 9, Illinois, is now and was at all times material to the 
complaint herein a registered futures commission merchant un- 
der the Commodity Exchange Act and a clearing member of the 
Chicago Mercantile Exchange, a duly designated contract market. 

2. During November 1958, respondent Berkshire Foods, Inc., 
in its capacity as a registered futures commission merchant, 
carried commodity futures accounts for customers who traded and 
held positions in the November 1958 egg future on the Chicago 
Mercantile Exchange, and during November 1958, respondent 
Berkshire Foods, Inc., also traded and held positions in such fu- 
ture on the Chicago Mercantile Exchange for its own or house 
account. 

3. Respondent Harold W. Fox, residing at 7318 Ridge Avenue, 
Chicago, Illinois, is now and was at all times material to the com- 
plaint herein a vice-president of respondent Berkshire Foods, 
Inc., a member of the Chicago Mercantile Exchange, and a reg- 
istered floor broker under the Commodity Exchange Act. 

4. During November 1958, respondent Harold W. Fox made 
trades on the Chicago Mercantile Exchange in the November 1958 
egg future for the accounts of customers of respondent Berkshire 
Foods, Inc., and managed and controlled the trading in such 
future for the house account of respondent Berkshire Foods, Inc. 

5. Respondent Earl E. Barnes, whose address is 403 Gas and 
Oil Building, Oklahoma City, Oklahoma, is now and was at all 
times material to the complaint herein an agent and an associate 
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broker for respondent Berkshire Foods, Inc., and in such capaci- 
ties solicited and accepted orders from customers for the purchase 
and sale of eggs for future delivery, including the November 1958 
future, and forwarded such orders to respondent Berkshire Foods, 
Inc., for execution on the Chicago Mercantile Exchange. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


(b) Consent order. At any time after the issuance of 
the complaint and prior to the hearing in any proceeding, 
the Secretary, in his discretion, may allow the respondent 
to consent to an order. In so consenting, the respondent 
must submit, for filing in the record, a stipulation or state- 
ment in which he admits at least those facts necessary to 
the Secretary’s jurisdiction and agrees that an order may 
be entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the 
order, the Secretary may enter the order consented to by the 
respondent, which shall have the same force and effect as an 
order made after oral hearings. 


The facts admitted by the said respondents and set forth in the 
findings of fact are sufficient to subject each of them to the juris- 
diction of the Secretary of Agriculture. 


The complainant has filed a recommendation which recites that 
it has carefully considered the stipulations and the terms of the 
proposed order. It is the view of the complainant that the pro- 
posed sanctions would be adequate, and that the prompt entry of 
such an order without further proceedings would constitute a 
satisfactory disposition of this case, serve the public interest, and 
effectuate the purposes of the Commodity Exchange Act. The 
complainant therefore recommends that the stipulation and 
waiver be accepted and that the proposed order be issued, termi- 
nating this proceeding. It is so concluded. 


ORDER 


The registration of Berkshire Foods, Inc., as a futures com- 
mission merchant is suspended for a period of six (6) months. 
Such suspension shall become effective Februaary 1, 1960, pro- 
vided that the final five months of the said period of suspension 
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shall not become effective unless, after complaint, notice and hear- 
ing in accordance with established procedure, Berkshire Foods, 
Inc., shall be found to have violated the Commodity Exchange Act 
within one year from the date of entry of this order, in which 
event the Secretary of Agriculture may, without further notice 
to the said Berkshire Foods, Inc., issue a supplemental order 
making effective forthwith the five-month remainder of the said 
period of suspension of registration. 


Effective February 1, 1960, all contract markets are hereby 
directed to refuse all trading privileges to Berkshire Foods, Inc., 
for a period of six (6) months, such refusal to apply to all 
trading done and positions held by the said Berkshire Foods, 
Inc., directly or indirectly, provided that such refusal shall not 
apply to trading in cash butter. 

Effective February 1, 1960, the registration of Harold W. Fox 
as a floor broker is revoked. 

Effective February 1, 1960, all contract markets are hereby 
directed to refuse all trading privileges to Harold W. Fox for 
a period of one year, such refusal to apply to all trading done 
and positions held by the said Harold W. Fox directly or in- 
directly. 

Effective February 1, 1960, all contract markets are hereby 
directed to refuse all trading privileges to Earl E. Barnes from 
the said date through December 31, 1960, such refusal to apply 
to all trading done and positions held by the said Earl E. Barnes 
directly or indirectly. 

A copy of this decision and order shall be served upon each 
of the respondents and upon each contract market. 


(No. 6321) 


In re BENEDICT K. GOODMAN. CEA Docket No. 81. Decided 
January 20, 1960. 


Petition for Reconsideration—Dismissal 


The decision and order of October 12, 1959 (18 A.D. 1121), are reinstated 
and the order shall become effective March 1, 1960. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Commodity Exchange Act. (7 
U.S.C. Chapter 1) a decision and order were entered October 
12, 1959, to the effect that respondent had violated the Com- 
modity Exchange Act and contract markets were directed to 
refuse all trading privileges to respondent for a period of 20 
days. Respondent filed a petition for reconsideration November 
12, 1959, after an order staying the effectiveness of the sanc- 
tion had been entered October 27, 1959. Complainant filed an 
answer to the petition for reconsideration December 7, 1959. 

Respondent’s petition for reconsideration does not persuade us 
that any further procedures should be employed in the proceed- 
ing or that any change should be made in the decision and order 
of October 12, 1959. Moreover, we cannot accede to respondent’s 
request that if the decision upon reconsideration be adverse to 
him, there be no publicity or service upon contract markets until 
respondent has decided whether or not he will seek court review. 
The act requires that notice of any order to contract markets to 
refuse trading privileges “. . . shall be sent forthwith by reg- 
istered mail to the offending person and to the governing boards 
of said contract markets” (7 U.S.C. 9). 

Accordingly the decision and order of October 12, 1959, are 
reinstated and the order shall become effective March 1, 1960. 


(No. 6322) 


In re W. H. GRISSIM, JR., d/b/a GRISSIM BUYING COMPANY. 
P&S. Docket No. 2444. Decided January 14, 1960. 


Insolvency—Suspension of Registration 
Respondent’s registration is suspended for 90 days and thereafter until such 
time as he is no longer insolvent. 


Mr. E. L. Saunders, for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed September 24, 1959, by 
the Director, Livestock Division, Agricultural Marketing Service, 
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United States Department of Agriculture. The respondent is 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for his own account at the Union Stock Yards, 
Nashville, Tennessee, a posted stockyard under the act, and is 
charged with being insolvent and operating as a dealer while 
insolvent. On December 8, 1959, respondent filed an amended 
answer in which he admits the allegations set forth in the com- 
plaint, waives oral hearing and the report of a Hearing Examiner 
and consents to the issuance of an order, with findings of fact, 
requiring respondent to cease and desist from operating as a 
dealer while insolvent and suspending his registration under the 
act “for a period of 90 days and thereafter until such time as 
respondent makes a satisfactory showing that he is no longer in- 
solvent.” Complainant has recommended that the order con- 
sented to by respondent be entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Nashville, Tennessee, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
and is now a posted stockyard subject to the provisions of the act. 

2. The respondent is an individual doing business as Grissim 
Buying Company. The respondent is registered with the Sec- 
retary of Agriculture as a dealer to buy and sell livestock for his 
own account at the stockyard and at all times mentioned herein 
respondent was so registered. 

3. The respondent is insolvent. As of May 30, 1959, respond- 
ent’s current liabilities exceeded his current assets by approxi- 
mately $39,000.00. 

4. The respondent, while insolvent, operated as a dealer at 
the stockyard. 

CONCLUSIONS 

By reason of the facts set forth in Finding of Fact 4, respond- 
ent has wilfully violated section 312 of the act (7 U.S.C. 218), 
and respondent is insolvent within the meaning of the Act of 
Congress approved July 12, 1943 (7 U.S.C. 204). 

Inasmuch as respondent has consented to the entry of a specific 
order and complainant has recommended that the order con- 
sented to by respondent be entered, the order will be issued. 


ORDER 
Respondent shall cease and desist from operating as a dealer 
while insolvent. 
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Respondent’s registration under the act is suspended, begin- 
ning on the effective date of this order, for a period of 90 days 
and thereafter until such time as he is no longer insolvent. At 
the request of respondent, when he makes such a showing, a sup- 
plemental order will be issued in this proceeding terminating this 
suspension after the 90-day period. 

This order shall become effective on the sixth day after service 
thereof and copies hereof shall be served upon the parties. 


(No. 6323) 


W. H. SKINNER, JR. v. E. H. MATTINGLY, SR., d/b/a MATTINGLY 
SHEEP COMPANY. P&S Docket No. 2318. Decided January 
14, 1960. 


Agent of Packer—Dismissal 


Inasmuch as the transactions complained of were not market agency or 
dealer transactions on the part of respondent, the complaint is dismissed. 


Complainant and respondent, pro se. M7. Lowell E. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. 

W. H. Skinner, Jr., filed a formal complaint in the matter 
identified above. Complainant alleged that he entered into an 
agreement with E. H. Mattingly to deliver certain lambs to 
Mattingly on May 11, 1956, “price to be based on East St. 
Louis market May 11, 1956’; that he delivered 138 lambs to 
Mattingly at Union Stock Yards, Montgomery, Alabama, on 
May 11, 1956; that he had been feeding these lambs under a 
contract with Armour and Company, Chicago, Illinois (here- 
inafter referred to as Armour); that he was paid on the basis 
of a price of $17 per cwt.; and that he should have been paid 
on the basis of $22 per cwt. The amount of the reparation 
claim, which is $532, is arrived at by multiplying the total weight 
of the lambs (10,640 pounds) by $5 per cwt., which is the differ- 
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ence between the price received and the price alleged to be proper 
under the alleged agreement. 

A copy of the complaint was served upon respondent. Respond- 
ent filed an answer specifically denying each of the allegations 
set forth in the complaint. 

It was agreed between the parties that this matter would be 
handled under the procedure provided for in section 202.17 of 
the rules of practice governing proceedings under the act. Ac- 
cordingly, on August 14, 1958, complainant filed an opening state- 
ment of facts. On February 18, 1959, respondent filed an answer- 
ing statement and on April 15, 1959, complainant filed a state- 
ment in reply. 


FINDINGS OF FACT 


1. Complainant, W. H. Skinner, Jr., is an individual whose 
address is R.F.D. #2, Box 511, Montgomery, Alabama. 

2. Respondent, E. H. Mattingly, Sr., d/b/a Mattingly Sheep 
Company, whose address is Mississippi Valley Stock Yards, St. 
Louis, Missouri, is now and at all times material herein was reg- 
istered with the Secretary of Agriculture as a market agency 
to buy sheep and goats on a commission basis and as a dealer to 
buy and sell sheep and goats for his own account at various posted 
stockyards. 

38. The Union Stock Yards, Montgomery, Alabama, is now and 
at all times material herein was a posted stockyard subject to 
the provisions of the act. 

4. Complainant, in 1956, fed lambs for Armour pursuant to 
a written agreement between complainant and Armour. The 
agreement provided, among other things, that Armour would pur- 
chase the lambs and deliver them to complainant for feeding; 
that title to such lambs would remain in Armour at all times; 
that the lambs were to be redelivered to Armour at such time 
as Armour and complainant mutually agreed that the lambs were 
ready for slaughter; that the value of the lambs at the time of 
redelivery was to be determined upon the basis of a price known 
as the “practical packer top” at the St. Louis National Stock 
Yards, East St. Louis, Illinois; and that complainant was to 
receive as compensation for feeding the lambs the difference be- 
tween the value of the lambs at the time of redelivery and Ar- 
mour’s “effective cost” of the lambs. 

5. Respondent in 1956, was employed by Armour in connec- 
tion with its lamb feeding program in Alabama. Respondent’s 
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duties in connection with such program included the placement 
of lambs for feeding purposes, explaining the contractual re- 
lationship between Armour and the farmer feeder, and grading 
and valuing the lambs at the time of redelivery to Armour. Re- 
spondent received a per head commission from Armour for grad- 
ing and valuing lambs redelivered to Armour by farmer-feeders. 

6. On May 11, 1956, complainant delivered certain lambs to 
respondent, acting on behalf of Armour, at the Union Stock 
Yards, Montgomery, Alabama. The lambs were weighed at the 
stockyard. On May 14, 1956, complainant was informed that 
the lambs had been valued at $17 per cwt. 

7. The complaint was filed within 90 days after accrual of 
the alleged cause of action. 


CONCLUSIONS 


Complainant contends that 138 lambs which he delivered to 
respondent, as representative of Armour, were not priced in ac- 
cordance with an agreement between him and Armour. Com- 
plainant claims that the lambs were priced at $17 per cwt., 
whereas, the lambs should have been priced upon the basis of the 
“practical packer top” on the St. Louis National Stock Yards, 
East St. Louis, Illinois, which price was substantially more on 
the date of delivery than $17 per cwt. In answering complain- 
ant’s contentions, respondent has raised the question, among 
others, as to whether he is a proper party to this reparation 
proceeding. In view of our ruling of the issue raised by respon- 
ent, it is unnecessary to determine whether the evidence of rec- 
ord supports complainant’s contentions. 

The evidence shows that the lambs involved in this proceed- 
ing were fed by complainant for Armour pursuant to written 
agreement between complainant and Armour; that title to such 
lambs was at all times in Armour; that respondent, in connection 
with the transactions complained of, was acting solely as the agent 
or representative of Armour in its lamb feeding program, and 
that respondent had no financial interest in the lambs. Under 
these circumstances, it must be concluded that respondent was 
not acting as a market agency or dealer, as defined in the act, 
in connection with the transactions involved in this proceeding. 

Section 309 of the act (7 U.S.C. 210) provides for an award 
of reparation against any stockyard owner, market agency or 
dealer for activities in violation of sections 304, 305, 306 or 307 
of the act. Inasmuch as the transactions complained of were 
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not market agency or dealer transactions on the part of respond- 
ent, it follows that the complaint must be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6324) 


In re ARMOUR AND COMPANY et al. P&S Docket No. 2281. Decided 
January 26, 1960. 


Use of the Word “Churn” in Advertising Cloverbloom 
Margarine—Cease and Desist 


Respondents consented to an order requiring them to cease and desist from 
using the word “churn” or any of its variations in advertisements of 
Cloverbloom Margarine. 


Mr. Benj. M. Holstein, for Livestock Division, Agricultural Marketing 
Service. Mr. Henry O. Kavina, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
INTRODUCTION 
This is an administrative proceeding brought by the Livestock 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, hereinafter referred to as the complainant, 
against the respondents herein for an order against the respond- 
ents directing them to cease and desist from the use of the word 
“churn” and its variations, namely, “churned” and “churning”’, 
in respondents’ advertisements of their Cloverbloom Margarine. 
The complaint alleged that such advertising was in violation of 
section 202(a) of the Packers and Stockyards Act (7 U.S.C. 1958 
ed. § 192(a)), as constituting deceptive representations by the 
respondents that such margarine was “butter” or some other 
real dairy product, and thereby had the capacity to deceive pur- 
chasers of such margarine. The respondents’ answer admitted 
that such words were used in their Cloverbloom Margarine ad- 
vertisements, alleged that such words truthfully, accurately and 
informatively described the manufacturing process by which 
this particular margarine product was made, that respondents’ 
Cloverbloom Margarine advertisements had no capacity to and 
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did not deceive, denied any violation of the Act and asserted vari- 
ous affirmative defenses. A hearing was held, both sides pre- 
sented evidence and filed suggested findings of fact, conclusions 
and order, and supporting briefs, and on September 29, 1959, 
the Hearing Examiner filed his report. 

The respondents filed with the Hearing Clerk their “Consent 
to Entry of Order and Supporting Stipulation” by which they 
admit the jurisdictional facts set forth below and consent to the 
entry of the order contained herein. 

In view of the respondents’ stipulation and consent, it is un- 
necessary to resolve the various contentions of the parties set 
forth in respondents’ “Preliminary Statement” of their stipula- 
tion, nor is it necessary to adopt or reject the Hearing Examiner’s 


report. 
FINDINGS OF FACT 


1. Respondent Armour and Company, an Illinois corporation, 
is now and was at all times material herin a packer as that 
term is defined in the Act. Respondents Ft. Worth Poultry 
and Egg Company, Incorporated, a Texas corporation (named 
herein as Ft. Worth Poultry and Egg Company, Inc.), hereinafter 
called Ft. Worth, and Armour & Company of Delaware, a Dela- 
ware corporation (named herein as Armour and Company), are 
wholly owned subsidiaries of respondent Armour and Company 
(Illinois), and each of the said subsidiary corporations is now 
and was at all times material herein a packer as that term is 
defined in the Act. Respondent Armour & Company, a dissolved 
Maine corporation (named herein as Armour and Company, a 
Maine corporation) was liquidated and the assets of the said 
Maine corporation were transferred to and its liabilities assumed 
by Armour & Company of Delaware on or about October 29, 
1955; respondent Armour, Incorporated, a dissolved Delaware 
corporation (named herein as Armour, Inc.) was liquidated and 
the assets of the said Delaware corporation were transferred to 
and its liabilities assumed by Armour and Company (Illinois) 
on or about October 4, 1958. Prior to their dissolutions, the 
said Maine and Delaware corporations were each a packer as 
that term is defined in the Act, and wholly owned subsidiaries 
of respondent Armour and Company (Illinois). 

2. For at least the past six years, and continuing up to Oc- 
tober 4, 1958, respondent Armour, Incorporated (Delaware), and 
since October 4, 1958, respondent Armour and Company (Illinois) 
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have been engaged in the manufacture of oleomargarine or mar- 
garine, a food product made principally from vegetable oil, non- 
fat milk solids and vitamins under the trade name ‘‘Cloverbloom 
99”, which the said respondents have sold and which respondent 
Armour and Company (Illinois) now sells to respondent Ft. 
Worth. Prior to October 29, 1955, respondent Ft. Worth resold 
the said margarine to respondents Armour and Company (lIlli- 
nois) and Armour & Company (Maine), for distribution and 
sale, and since that date respondent Ft. Worth has resold and 
now resells the said margarine to respondents Armour and Com- 
pany (illinois) and Armour & Company of Delaware, for dis- 
tribution and sale. In the course of such distribution and sale 
the said product was and is transported from one state to an- 
other, and at all times material herein there has been and is 
now being maintained a substantial course of trade in the said 
product in commerce among and between various states of the 
United States. 

38. In the course and conduct of the business described in para- 
graph 2, respondents Armour and Company (Illinois), Armour 
& Company (Maine), and Armour & Company of Delaware have 
disseminated or caused the dissemination of, and respondents Ar- 
mour and Company (Illinois) and Armour & Company of Dela- 
ware are now disseminating or causing the dissemination of ad- 
vertisements concerning the said margarine in commerce as com- 
merce is defined in the Packers and Stockyards Act, including but 
not limited to advertisements in newspapers, magazines and peri- 
odicals having a general circulation in interstate commerce, for 
the purpose of inducing and which were and are likely to induce 
the purchase of such margarine by consumers. 


CONCLUSIONS 


The rules of practice under the Packers and Stockyards Act 
are silent with respect to the issuance of a consent order after 
the commencement or completion of the hearing. However, such 
silence is not to be construed as a prohibition. In re Continental 
Grain Company, et al., 17 A.D. 854; In re Murlas Brothers Com- 
modities, Inc., et al., 17 A.D. 859; In re Charles Keeshin, Inc., et 
al., 18 A.D. 339. While the above cited proceedings were under 
the Commodity Exchange Act, the rules of practice under the 
Packers and Stockyards Act are substantially identical with re- 
spect to consent orders. 

In a recommendation filed by the complainant, it is stated that 
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the Livestock Division has carefully considered the stipulation 
submitted by the respondents and the terms of the order to which 
they propose to consent. It is the view of the Livestock Division 
that the proposed sanction would be adequate, and that the 
prompt entry of such an order without further proceedings would 
constitute a satisfactory disposition of this matter, serve the pub- 
lic interest, and effectuate the purposes of the Packers and Stock- 
yards Act. The complainant therefore recommends that the stip- 
ulation submitted by the respondents be accepted and that the 
proposed order be issued terminating this proceeding. It is so 
concluded. 


ORDER 


The respondents herein, Armour and Company, an Illinois cor- 
poration, Ft. Worth Poultry and Egg Company, Incorporated, 
a Texas corporation, and Armour & Company of Delaware, a 
Delaware corporation, shall cease and desist forthwith, directly 
or indirectly, from disseminating or causing to be disseminated 
by any means in commerce, as commerce is defined in the Pack- 
ers and Stockyards Act, any advertisement of Cloverbloom Mar- 
garine (including said product under any other brand name) 
which contains the words “churn”, “churned” or “churning”, or 
any variation of such words; or disseminating or causing the dis- 
semination, by any means, of any such advertisement which con- 
tains any such words, and which is designed to induce, or which 
is likely to induce, directly or indirectly, the purchase of such 
product in commerce, as commerce is defined in the Packers and 
Stockyards Act. 

Armour & Company, a Maine corporation, and Armour, In- 
corporated, a Delaware corporation, named as respondents herein, 
have since been liquidated and dissolved and the proceeding 
against these respondents is dismissed. 

The entry of this order shall not constitute an admission by 
the respondents that they or any of them have violated the Pack- 
ers and Stockyards Act or any other law, nor limit nor prejudice 
them, or any of them, upon any application to modify or vacate 
this order. 

This order shall become effective on the sixth day after service 
upon the respondents and copies hereof shall be served upon the 
parties. 
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(No. 6325) 


J. M. MADDEN v. JOE WALLER, G. & W. CATTLE COMPANY, CORN 
BELT COMMISSION COMPANY, AND WILLIS AHRENS. P&S 
Docket No. 2377. Decided January 28, 1960. 


Incorrect Accounting—Reparation 
Respondent Guilfoyle is ordered to pay to complainant as reparation the 
sum of $3,677.03 plus interest. The complaint as to the other respondents 
is dismissed. 
Messrs. Theodore L. Richling and James Moylan, of Omaha, Nebraska, for 


complainant. Gross, Welch, Vinardi & Kauffman, of Omaha, Nebraska, 
for respondents. Mr. C. L. Stewart, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by an in- 
formal complaint filed on October 19, 1957. A formal complaint 
was filed on November 18, 1957. Complainant seeks to recover 
from respondents the sum of $3,677.03. 

There was filed in the proceeding, pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), an investigation report 
prepared by the Livestock Division, Agricultural Marketing Serv- 
ice, copies of which were served upon the parties. The respond- 
ents filed an answer to the complaint denying any responsibility 
for the loss alleged by complainant. The respondents also filed 
a motion to dismiss the complaint. In such motion the respond- 
ents contend that the complaint in this proceeding should be dis- 
missed because the complaint was not filed within 90 days after 
the “accrual of any cause of action which may be therein stated 
in favor of complainant” and because the facts alleged in the 
complaint do not constitute a cause of action under the act. Said 
motion was denied by the Presiding Officer for reasons given by 
him in his ruling filed with the Hearing Clerk on July 21, 1958. 
No objection has been made to such ruling. The respondents 
also filed a request for an oral hearing. 


C. L. Stewart, Office of the General Counsel, was designated as 
Presiding Officer in the proceeding and presided at the oral hear- 
ing that was held in the case on October 23, 1958, at Omaha, Ne- 
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braska. Theodore L. Richling and James Moylan, attorneys at 
law, Omaha, Nebraska, appeared for complainant. Joseph J. 
Vinardi and William A. Day, Jr. of the law firm of Gross, Welch, 
Vinardi & Kauffman, Omaha, Nebraska, appeared on behalf of 
the respondents. After the hearing, briefs were filed by the 
parties. 


FINDINGS OF FACT 


1. Complainant J. M. Madden is an individual whose address 
is Sturgis, South Dakota. On August 21, 1957, complainant 
Madden registered with the Secretary of Agriculture as a dealer 
at the Sturgis Livestock Exchange, Inc., Sturgis, South Dakota, 
the Belle Fourche Livestock Exchange, Belle Fourche, South 
Dakota, and the Stockman’s Commission Company, Inc., Rapid 
City, South Dakota. At all times mentioned herein since August 
21, 1957, complainant Madden was so registered. 

2. Respondent G. & W. Cattle Company at the times of the 
transactions mentioned herein, was a partnership composed of 
Michael F. Guilfoyle, Jr. and Joe Waller, whose address was 522 
Livestock Exchange Building, Omaha, Nebraska, and was en- 
gaged in doing business as a dealer and as a market agency 
to perform clearing services within the meaning of the terms 
“dealer” and “market agency” as used in the act. In addition to 
being a partner in the G. & W. Cattle Company, said Waller, at 
the times of the transactions mentioned herein, was employed as 
a cattle salesman by respondent Corn Belt Commission Company. 
Joe Waller died July 30, 1958. 

8. Respondent Michael F. Guilfoyle, Jr. is an individual doing 
business as Corn Belt Commission Company. His address is 522 
Livestock Exchange Building, Omaha, Nebraska. Respondent 
Guilfoyle is registered with the Secretary of Agriculture as a 
market agency and dealer at the Union Stock Yards, Omaha, 
Nebraska, and at all times mentioned herein respondent Guilfoyle 
was so registered. 

4. Respondent Willis Ahrens is an individual whose address 
is Oakland, Nebraska. Respondent Ahrens is registered with 
the Secretary of Agriculture as a dealer at the Sturgis Livestock 
Exchange, Inc., Sturgis, South Dakota, and at all times men- 
tioned herein respondent Ahrens was so registered. 

5. The Sturgis Livestock Exchange, Inc., Sturgis, South 
Dakota, the Belle Fourche Livestock Exchange, Belle Fourche, 
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South Dakota, and the Union Stock Yards, Omaha, Nebraska, 
were at all times mentioned herein posted stockyards subject to 
the provisions of the act. 

6. On August 14, 1957, complainant purchased 63 heifers 
at the Sturgis Livestock Exchange, Inc., Sturgis, South Dakota, 
to fill an order which was placed with the complainant by Joe 
Waller on behalf of respondent G. & W. Cattle Company. On 
the same day, complainant, in accordance with Joe Waller’s in- 
structions, shipped the 63 heifers from the Sturgis Livestock 
Exchange, Inc. to respondent Ahrens at Oakland, Nebraska. Said 
Waller subsequently notified complainant by means of a telephone 
call that the 63 heifers were too high in price. Complainant 
thereupon informed Joe Waller that complainant “would take 
the cattle and stand the loss of them, of these 63 spayed heifers’, 
and instructed Joe Waller to ship the 63 heifers to Omaha, Ne- 
braska, for resale for complainant’s account. On August 26, 1957, 
respondent Guilfoyle, doing business as Corn Belt Commission 
Company, sold 30 head of the heifers at the Union Stock Yards, 
Omaha, Nebraska, for complainant’s account. On September 12, 
1957, respondent Guilfoyle, doing business as Corn Belt Com- 
mission Company, sold the other 33 head at said stockyard for 
complainant’s account. The total net proceeds resulting from the 
sale of the 63 heifers amounted to $9,942.74. The total proceeds 
which were remitted by respondent Guilfoyle to complainant 
amounted to $6,265.71, which was $3,677.03 less than the actual 
net proceeds resulting from the sale. Respondent Guilfoyle has 
paid no part of this difference to complainant. 

7. On July 31, 1957, and August 15, 16, 21, and 28, 1957, 
complainant purchased a total of 500 head of cattle to fill pur- 
chase orders which were placed with complainant by Joe Waller 
on behalf of respondent G. & W. Cattle Company. Four hundred 
fifty-two head of the cattle were purchased at the Sturgis Live- 
stock Exchange, Inc., Sturgis, South Dakota, and the other 48 
head were purchased at the Belle Fourche Livestock Exchange, 
Belle Fourche, South Dakota. In accordance with Joe Waller’s 
instructions, complainant paid for the cattle with sight drafts, 
signed by complainant and drawn on respondent G. W. Cattle 
Company. These drafts were accepted and paid. Also, in accord- 
ance with Joe Waller’s instructions, complainant shipped the 
cattle to respondent Ahrens at either Oakland, Nebraska, or West 
Point, Nebraska. A portion of the cattle was sold during August 
1957, at West Point, Nebraska, by respondent Guilfoyle. The re- 
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maining cattle were shipped from Oakland, Nebraska, to the 
Union Stock Yards, Omaha, Nebraska, where they were sold by 
respondent Guilfoyle during the period August 26, 1957 through 
September 5, 1957. 


8. The informal complaint was filed on October 19, 1957, 
which was within 90 days after the cause of action accrued. 


CONCLUSIONS 


With respect to the transaction referred to in Finding of 
Fact 6, the evidence is undisputed that on or about August 14, 
1957, complainant consigned 63 heifers to respondent Guilfoyle 
for sale for complainant’s account. Also, the evidence is un- 
disputed that the net proceeds resulting from the sale of the 
63 heifers amounted to $9,942.74 and that the total proceeds 
which respondent Guilfoyle paid to complainant amounted to 
$6,265.71. 


In the absence of justifying circumstances the failure to turn 
over the net proceeds of sale to the consignor of livestock is an 
unjust and unreasonable practice in violation of section 307 of 
the act (7 U.S.C. 208). Call v. Winter Livestock Commission 
Company, 10 A.D. 839. The question to be decided in this case, 
therefore, is whether respondent Guilfoyle had a right to with- 
hold $3,677.03 of the net proceeds resulting from the sale of the 
63 heifers. 


Respondent Guilfoyle contends that the transaction involving 
the consignment of the 63 heifers was not different in nature from 
the transactions referred to in Finding of Fact 7 and that all 
such transactions were merely a series of transactions in which 
complainant consigned his cattle to respondent Guilfoyle for sale 
for complainant’s account. It appears that respondent Guilfoyle 
further contends that complainant drew drafts on respondent 
Guilfoyle to pay for the 500 head of cattle which complainant 
purchased in the trasactions referred to in Finding of Fact 7, 
that the amount of such drafts was $3,677.03 in excess of the 
net proceeds resulting from the sale of such cattle and that re- 
spondent Guilfoyle withheld $3,677.03 from the net proceeds of 
the sale of the 63 heifers in repayment of said sum. The record 
does not bear out this theory. With respect to the transactions 
referred to in Finding of Fact 7, the record discloses that the 
cattle were purchased to fill orders which were placed with com- 
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plainant by Joe Waller, a partner of respondent G. & W. Cattle 
Company. In accordance with Joe Waller’s instructions, com- 
plainant paid for the cattle with drafts drawn on G. & W. Cattle 
Company. In each of the transactions complainant received a 
buying fee or commission of $1.00 per head of cattle purchased. 
Complainant shipped the cattle to respondent Ahrens at either 
Oakland, Nebraska, or West Point, Nebraska. The freight and 
feed costs in connection with such shipments were paid by re- 
spondent Guilfoyle. Respondent Guilfoyle sold a substantial por- 
tion of the cattle at West Point, Nebraska. No selling com- 
mission or other marketing costs were assessed against complain- 
ant in connection with the sale of such cattle and there is no 
showing that an accounting was rendered to complainant in con- 
nection therewith. In the light of such facts, it is our opinion 
that the preponderance of the evidence establishes that com- 
plainant purchased said 500 head of cattle on order for respond- 
ent G. & W. Cattle Company. 

It is concluded that the failure of respondent Guilfoyle to pay 
complainant the net proceeds of $3,677.03 due complainant in 
connection with the sale of the 63 heifers in the transaction re- 
ferred to in Finding of Fact 6 was not warranted and constitutes 
an unjust and unreasonable practice in violation of section 307 
of the act. To compensate complainant for such loss reparation 
in the amount of $3,677.03 plus interest should be awarded. 

The evidence of record does not establish a claim under the act 
against respondent Ahrens or respondent G. & W. Cattle Com- 
pany. As heretofore stated Joe Waller died July 30, 1958. There- 
fore, the complaint should be dismissed as to these respondents. 


ORDER 


Within 30 days from the date of this order, respondent Guil- 
foyle shall pay complainant, as reparation, the sum of $3,677.03 
plus interest at the rate of 5 percent per annum from September 
13, 1957. 

The complaint, insofar as it relates to respondents Waller, 
Ahrens and G. & W. Cattle Company, is dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 6326) 


A. G. SHORE COMPANY v. CONNER BROTHERS. PACA Docket No. 
7294. Decided January 5, 1960. 


Petition for Reconsideration—Dismissal 


The order of November 5, 1959, is supported by the evidence and the 
applicable law. The petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued November 5, 1959, awarding reparation to com- 
plainant in the amount of $819.05, with interest. On November 
12, 1959, respondent filed a petition for reconsideration. 

In the order of November 5, 1959, it was concluded that the two 
truckloads of potatoes sold by complainant to respondent were 
not U.S. No. 1 on arrival at Orlando, Florida, as required by the 
contract but that respondent, having accepted the potatoes and 
having failed to prove the amount of damages sustained from 
such breach, was liable for the balance of the purchase price. 
Respondent contends that the order is in error in concluding that 
it failed to prove damages and that it should be allowed an offset 
for the cost of the 278 sacks of potatoes lost in reconditioning 
and the cost of reconditioning. 

As pointed out by respondent, several of respondent’s witnesses 
testified that they saw the potatoes being reconditioned at com- 
plainant’s place of business. One witness said that he hauled 
away and dumped 278 sacks of potatoes but no dates are men- 
tioned. His written statement concerning the dumping also con- 
tains no date (Resp. Ex. 3). Another witness said that the re- 
conditioning took place the week of April 5, 1957, but this appears 
to be inconsistent with the certificate of the federal inspection 
made on April 9, 1958, which contains the following notation 
“Applicant states 700 sacks”. A third witness testified that he 
saw the potatoes being reconditioned on April 5. The two loads 
contained a total of 700 sacks of potatoes at the time of arrival. 
If the 700 bags of potatoes had been reconditioned prior to April 
9, there would have been less than 700 sacks remaining for in- 
spection on April 9. On the basis of this evidence, we were un- 
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able to conclude that 278 sacks were dumped prior to April 9. 
Furthermore, there was no statement as to when the other 422 
sacks of potatoes were sold. We cannot assume they were sold 
promptly under these circumstances as respondent would have us 
do. 

Upon review of the entire record, we find that full considera- 
tion was given to all matters mentioned in the petition at the 
time the previous order was issued. In our opinion the order is 
supported by the evidence and the applicable law. Accordingly, 
the petition is dismissed without serving a copy upon complain- 
ant. 

The reparation awarded in our order of November 5, 1959, 
shall be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 6327) 


BOLER FRUIT & VEGETABLE COMPANY v. J. LERNER & SON. PACA 
Docket No. 7193. Decided January 11, 1960. 


Agent—Counterclaim 


The evidence supports respondent’s claim that it acted solely as complainant’s 
agent in this transaction and the complaint is dismissed. Complainant 
is ordered to pay to respondent $107.06 for top-ice and demurrage 
charges plus brokerage. 


Mr. Lyle H. Rossiter, of Chicago, Illinois, for complainant. Golbus & Golbus, 
of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed April 4, 1957, and the formal 
complaint was filed November 15, 1957. It is alleged that com- 
plainant sold respondent one carload of carrots f ro$2.75 per 
crate, delivered Milwaukee, Wisconsin, for a total net price of 
$980.39; and that respondent accepted the shipment at destination 
in compliance with the contract of sale, but has failed and refused 
to pay the purchase price. 
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A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on November 25, 1957. A copy of the report of investigation was 
served upon complainant on the same day. Respondent’s answer, 
including a counterclaim, was filed December 16, 1957. 

Respondent denies the contract as alleged by complainant and 
denies that anything is due and owing complainant on account 
of this transaction. Respondent contends that the carrots were 
delivered to respondent on track at Chicago to be sold for com- 
plainant’s account; that respondent sold the shipment to the Vic- 
tory Distributing Company at $2.75 per crate, delivered Milwau- 
kee, Wisconsin, and so notified complainant; that respondent di- 
verted the carrots to Milwaukee and thereafter was advised by 
Victory Distributing Company that the carrots arrived in bad 
condition; that the carrots were inspected and found to be in 
an abnormally deteriorated condition; that Victory Distributing 
Company tendered respondent its check for $34.53 as the net pro- 
ceeds recovered from the sale of the carload; and that respondent 
endorsed the check to complainant but complainant refused to 
accept it. By way of counterclaim, respondent seeks to recover 
$46.97 expended for demurrage and icing charges on the carload 
of carrots, plus brokerage of $57 on the sale of the shipment to 
Victory Distributing Company, or a total amount of $103.97. 
Complainant filed a reply to the counterclaim on January 13, 1958, 
denying any liability to respondent. 

The oral hearing was held at Chicago, Illinois, on September 11 
and December 11, 1958. Both parties were represented by coun- 
sel. J. A. Boler testified for complainant and the deposition of 
Edd M. Boler was received in evidence on complainant’s behalf. 
Stanley Grelecki and Nathan Lerner testified for respondent. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Edd M. Boler 
and J. A. Boler, doing business as Boler Fruit & Vegetable Com- 
pany, whose address is Post Office Box 150, Pharr, Texas. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 

2. Respondent is a partnership composed of Joseph Lerner 
and Nate Lerner, doing business as J. Lerner & Son, whose ad- 
dress is 216 South Water Market, Chicago, Illinois. At the time of 
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the transaction involved in this proceeding, respondent was li- 
censed under the act. 

8. On February 8, 1957, in the course of interstate commerce, 
respondent, acting as complainant’s authorized agent, sold to 
a produce firm in Milwaukee, Wisconsin, 570 wire-bound cello 
packed crates of carrots contained in car ART 27766, which was 
then on track at Chicago, Illinois. This car had been shipped 
from Pharr, Texas, on February 2 and had arrived at Chicago on 
February 6, 1957. The agreed price was $2.75 per crate, deliv- 
ered Milwaukee. On February 8, 1957, respondent sent com- 
plainant the following telegram: 

“SOLD 2.75 DELIVERED MILWAUKEE ARTEE 27766 
STOP PLEASE RELEASE IMMEDIATELY WITH CHI- 
CAGO PRODUCE TERMINAL CHICAGO SO THAT WE 
CAN DIVERT.” 


4. On February 8, 1957, complainant diverted the car to re- 
spondent on track at Chicago, Illinois, and respondent in turn di- 
verted the shipment to Victory Distributing Company at Mil- 
waukee. On February 9, 1957, complainant sent respondent an 
invoice for $2.75 per crate, or a total of $1,567.50. 

5. On March 1, 1957, respondent wired complainant as fol- 
lows: 

“RETEL YOUR INVOICE 128 COVERS ARTEE 27766 
WHICH WE SOLD FOR YOUR ACCOUNT CAR UN- 
LOADED VERY BAD CONDITION—FACT TOTAL 
LOSS INVOICE REMAINS UNPAID.” 


6. On March 17, 1957, respondent received a check in the 
amount of $34.53 from Victory Distributing Company, and an 
account sales showing that the carrots were sold in job lots and 
that net proceeds of $34.53 were realized. Respondent endorsed 
and forwarded the check to complainant, together with the fol- 
Iewing letter: 


“As we advised you previously the above car of carrots when 
the first few crates were unloaded showed considerable decay 
in the tips as the enclosed government inspection report will 
verify. 

“We are forwarding all the papers together with a check 
which is all we can get from the consignee. We feel, there- 
fore, if this is not satisfactory with you that you handle to 
conclusion with whoever you may see fit. 


tv 
or 
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“We are out our brokerage and under the circumstances 
don’t feel that we should make any demands even though we 
are entitled to same.” 


7. On November 11, 1957, complainant returned the check to 
respondent and demanded payment of the invoice price of $1,567.- 
50, less freight charges of $587.11, or a net amount of $980.39. 

8. Respondent paid the Chicago Produce Terminal Company 
two charges incurred in connection with the car prior to shipment 
to Milwaukee, $3.09 for demurrage and $46.97 for top-ice. The 
usual commission paid by complainant to respondent in 1957 for 
selling carloads of produce was 10 cents per package. 

9. The informal complaint was filed April 4, 1957, which was 
within 9 months after the accrual of the cause of action alleged 


in the complaint. 


CONCLUSIONS 


Complainant contends that on February 8, 1957, it sold the 
carrots in car ART 27766 to respondent for a total price of 
$1,567.50, delivered Milwaukee, Wisconsin, without recourse, on 
the basis of an inspection made by respondent of the carrots 
at Chicago, Illinois. Complainant requests an award of repara- 
tion in the amount of $980.39, being the claimed contract price 
of $1,567.50, less the freight charges between the shipping point 
and Milwaukee of $587.11. In opposition, respondent contends 
that, as complainant’s authorized agent, it sold the carrots to 
a purchaser in Milwaukee who refused to pay the contract 
price. 

On behalf of complainant Edd Boler testified by deposition 
that on February 7, 1957, he telephoned respondent and told 
Stanley Grelecki that he had a carload of carrots on track in 
Chicago which he wanted to sell, and that Grelecki replied he 
would inspect the carrots that day or the next morning and 
advise whether respondent was interested. Boler testified fur- 
ther that Grelecki telephoned on February 8, and said he had 
inspected the carrots and found they were getting rubbery and 
had indications of a slight tip end decay; that he offered to sell 
the carrots at $3.25 per crate but Grelecki refused; and that 
they finally agreed on a price of $2.75 per crate on the basis of 
Grelecki’s inspection and without recourse for any poor carrots. 
The testimony of Boler is corroborated by J. A. Boler who stated 
that he listened to the two conversations on an extension telephone. 
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At the oral hearing, Grelecki testified that Boler first tele- 
phoned on February 4, 1957, stating that he had a carload 
of carrots rolling to Chicago which he wanted Grelecki to in- 
spect on arrival and to submit whatever price he could sell 
them for. Grelecki testified further that he did not inspect the 
carrots on February 6, the day of arrival, because he learned 
that complainant had requested another firm in Chicago to 
inspect and handle them; that on February 8, Boler telephoned 
and asked Grelecki to sell the carrots; that he talked with Sam- 
uel Kaufman of Victory Distributing Company who said he was 
looking for a carload of carrots; and that he told Kaufman to 
inspect the carrots. According to Grelecki, Kaufman called 
later and said he could not make a thorough inspection of the 
carrots and, therefore, he would like to buy them for a Mil- 
waukee firm at $2.75 on a delivered Milwaukee basis so he would 
have some protection; and that he advised Boler by telephone 
of this offer and Boler accepted. Grelecki denied telling Boler 
that he had inspected the carrots. Nathan Lerner, salesman 
and buyer of respondent, testified that he listened to these con- 
versations on an extension phone. His testimony as to the 
substance of these conversations is substantially the same as 
that of Grelecki. 


Although the testimony of respondent’s and complainant’s 
witness is in direct conflict with respect to the dates and con- 
tents of their telephone conversations, respondent’s letter and 
two telegrams quoted in the Finding of Fact support respond- 
ent’s position that it sold the carrots as complainant’s agent. 
Complainant took no exception to these communications. In 
fact prior to the filing of the formal complaint, complainant did 
not contend that respondent was the purchaser. For instance, 
on March 18, 1957, complainant sent respondent the following 
telegram: 


“Been out of Town last few days Upon returning found 
Victory Dist. Co. Check in the amount of $34.53 Appearing 
to be for car carrots Don’t Understand all the attached 
Papers As we have never discussed Any kind of Discount 
or Consignment with Anyone You sold this car February 8 
Now some Forty Day later We get check Like this. The 
only Hint that anything might be wrong when you wired 
March First Quality Bad Condition But didn’t ask for any 
discount and we certainly wouldn’t give at that time as 
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you know the carrots was sold Track Chicago and you told 
me then it was sold delivered to Milwaukee Wis. Unless 
we get paid in full we will take legal action to Protect our 
interest as we don’t like the way This smells.” (Underscor- 
ing supplied) 


In addition, there is the fact that the Milwaukee firm pur- 
chased the carrots at the same price as that which complainant 
claims respondent agreed to pay, $2.75 per crate. it is un- 
likely that respondent would buy produce and sell it at the same 
price on the same day. 

Complainant urges in its brief that its position is supported 
by the fact that complainant sent its invoice to respondent and 
respondent sent its own invoice to Victory Distributing Com- 
pany; that respondent did not issue a broker’s memorandum or 
confirmation of sale; and that the car was diverted to respond- 
ent who in turn diverted to Victory Distributing Company. 
None oi these facts are necessarily inconsistent with respona- 
ent’s role being that of an agent for complainant. It is not 
unusual for a principal to invoice its selling agent who is to 
collect from the purchaser and remit to the principal, especially 
where the principal is located a considerable distance from the 
buyer. 

It is concluded that the preponderance of the evidence sup- 
ports respondent’s contention that it acted solely as complain- 
ant’s agent in the transaction. Accordingly, the complaini 
should be dismissed. 

Respondent’s witnesses testified that following arrival of the 
carrots at Milwaukee, Victory Distributing Company told re- 
spondent that the carrots were in poor condition and that on 
February 11, 1957 this information was relayed to Edd boler, 
who asked that a federal inspection be obtained. They testiiied 
further that the inspection was made and the results were read 
to Boler over the telephone on February 15 but Boler refused 
to grant the purchaser any allowance. While Boler denies hav- 
ing these two telephone conversations, there is no dispute that 
complainant received respondent’s wire of March 1, and its 
letter of March 17, 1957. The evidence shows that Victory Dis- 
tributing Company resold the carrots and realized net proceeds 
of $34.96. The uncashed check for this amount was offered 
and received in evidence at the hearing on behalf of respondent. 

Stanley Grelecki testified that respondent paid the Chicago 
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Produce Terminal Company $46.97 for top-ice and $3.09 for 
demurrage while the car was at Chicago. Respondent submit- 
ted paid bills for these items. Respondent counterclaims for 
reparation for these two amounts, plus brokerage or commission 
tor selling the carrots of 10 cents per crate, or a total of $57. 
The evidence establishes that in other transactions at about the 
same time as the one involved herein, respondent received from 
complainant a commission of 10 cents per package. The failure 
of complainant to pay to respondent the amount of $107.06, is in 
violation of section 2 of the act. Reparation should be awarded 
to respondent in that amount with interest. 


ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $107.06, with interest thereon 
at the rate of 5 percent per annum from March 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies of this order shall be served upon the parties. 


(No. 6328) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. S. 
KERZNER. PACA Docket No. 7807. Decided January 11, 
1960. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seg.). The formal complaint was filed September 22, 1959. 
Complainant, as assignee, seeks an award of reparation in the 
amount of $1,395.25, which is alleged to be the total purchase 
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price of 18 lots of fruits and vegetables sold and delivered to 
respondent by various Philadelphia merchants during June and 
July, 1959. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 24, 1959. A copy of the report of in- 
vestigation was served upon complainant on October 26, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice (7 CFR 47.8(c)), 
failure to file an answer would constitute a waiver of oral hear- 
ing and an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without fur- 
ther procedure. 


FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation, whose address is 240 Produce Build- 
ing, 3301 S. Galloway Street, Philadelphia 48, Pennsylvania. 


2. Respondent is an individual, Jack Kerzner, doing business 
as 8. Kerzner, whose address is 5371 Morse Street, Philadelphia, 
Pennsylvania. At the time of the transactions involved herein, 
respondent was not licensed under the act, but was subject to 
license. 


3. During June and July 1959, in the course of interstate 
commerce, various Philadelphia merchants sold to respondent 
18 lots of fruits and vegetables, for a total purchase price of 
$1,393.25, f.o.b. Philadelphia, Pennsylvania. 

4. During June and July 1959, the various merchants de- 
livered to respondent at Philadelphia, Pennsylvania, fruits and 
vegetables meeting the specifications of the contracts. Respond- 
ent accepted the commodities. All of these commodities had 
been previously shipped to the merchants from points outside 
the State of Pennsylvania. 

5. During August 1959, the various Philadelphia merchants 
assigned and transferred, in writing, all their right, title, and 
interest in and to the several claims involved in this proceding 
to complainant, the Philadelphia Produce Credit & Collection 
Bureau. 
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6. The total purchase price of the 18 lots of fruits and vege- 
tables is $1,393.25. No part of this amount has been paid by 
respondent to complainant or the assignors. 

7. The formal complaint was filed on September 22, 1959, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

In the formal complaint it is alleged that the total purchase 
price of the 18 lots of fruits and vegetables is $1,395.25. How- 
ever, the invoices attached to the complaint show the correct 
total purchase price to be $1,393.25. 

Respondent’s failure to pay to complainant or the assignors 
the total purchase price of the 18 lots of fruits and vegetables 
is in violation of section 2 of the act. Complainant, as assignee, 
should be awarded reparation in the amount of $1,393.25, with 
interest. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $1,393.25, with interest thereon 
at the rate of 5 per cent per annum from August 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6329) 


PALISADES Foop PRroDUCTS v. W. E. RILEY COMPANY. PACA 
Docket No. 7543. Decided January 14, 1960. 


Petition for Reconsideration—Dismissal 


The order of November 13, 1959, is supported by the evidence and the law 
applicable thereto. Complainant’s petition for reconsideration is dis- 
missed, 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on November 13, 1959, dismissing 
the complaint filed by complainant, Palisades Food Products, 
against respondent, W. E. Riley Company. The order was based 
upon the conclusion that complainant failed to sustain the bur- 
den of proving the allegations of the complaint. A copy of the 
order was served upon complainant by certified mail on Novem- 
ber 16, 1959. On December 10, 1959, complainant filed a peti- 
tion for reconsideration of the order of November 13, 1959. 
The time for filing such petition had previously been extended 
to December 14, 1959, and the petition was, therefore, timely 
filed. 


Complainant continues to argue in his petition the same alle- 
gations contained in his complaint concerning the contract be- 
tween the parties, with no additional evidence to substantiate 
his claims. We must point out that it is stated in the order 
dismissing the complaint that, from the evidence submitted, it 
was impossible to determine exactly what the contract was be- 
tween the parties. Since we cannot determine the exact terms 
of the alleged contract, it was and is impossible to award com- 
plainant reparation on the basis of an alleged violation of the 
contract by respondent. 


Complainant contends that the Secretary has failed to give 
any credence to the sworn statement of the complainant and 
says that complainant’s sworn statement should be given the 
same consideration as was given to respondent’s sworn answer. 
In any complaint or dispute submitted under the Act for the 
Secretary’s determination, there are generally conflicting sworn 
statements by the opposing parties. It becomes necessary, 
therefore, to examine the evidence submitted in support of such 
statements. The burden of proof is upon the complaining party 
to establish, by a preponderance of the evidence, the allegations 
of his complaint when such allegations are denied by the re- 
spondent. As we have already stated, complainant failed in 
this case to sustain the burden of proof resting upon him. 


Upon resonsideration, it is concluded that the previous order 
of November 13, 1959, is supported by the evidence and the 
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law applicable thereto. Complainant’s petition for reconsidera- 
tion is dismissed without prior service upon respondent. 
Copies of this order shall be served upon the parties. 


(No. 6330) 


WALLACE FRUIT & VEGETABLE COMPANY v. MATHEW MERCURIO. 
PACA Docket No. 7546. Decided January 25, 1960. 


Petition for Reconsideration—Dismissal 


The order of November 30, 1959, is supported by the evidence and the law 
applicable thereto. Complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on November 30, 1959, dismissing 
the complaint filed by complainant Wallace Fruit & Vegetable 
Company against respondent Mathew Mercurio. The order was 
based on the conclusion that complainant failed to carry out 
the terms of the contract between the parties in that it failed 
to deliver the subject onions in accordance with the terms of 
the contract. A copy of the order was served upon complainant 
on December 3, 1959. On December 8, 1959, and within the 
time allowed therefor, complainant filed a petition for recon- 
sideration of the order of November 30, 1959. 

Complainant contends in its petition that the effect of the 
order dismissing the complaint is that even though a purchaser 
had notified the seller that he was refusing a shipment, the 
seller must nevertheless “put (the) shipment on the doorsteps 
of the purchaser.” Complainant further states that the law does 
not require a useless act. It appears pointless to discuss these 
contentions of complainant under the circumstances existing in 
this case. There is no clear and unmistakable evidence in the 
file of any rejection of the onions by respondent, or any notice 
by him to the complainant that he would not accept the onions 
if and when tendered by complainant. The language of the 
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telegram sent by respondent to complainant on April 25, 1958, 
which complainant quotes in its petition, does not constitute a 
rejection, nor do we think it is evidence that the onions were 
tendered by complainant to respondent. 

As far as can be determined from the file, there apparently 
was no reason why the driver of the truck, upon reaching 
Youngstown, Ohio, could not first have delivered the onions to 
respondent at his address, 201 West Front Street, in accordance 
with the contract, and then have proceeded to the garage on 
East Front Street for repairs to the truck. Having authorized 
repairs to the truck without first delivering the onions, the 
driver placed himself in a position of being unable to deliver 
the onions until after 9:30 A.M. on April 25, 1958. Respondent 
contends that the onions were ordered for delivery for the 
market of April 22. The evidence shows that the driver was 
unable to leave the garage with the onions until 9:30 on the 
morning of April 25. Thus, it appears, that even if delivery 
had been accomplished on that date, it would not have complied 
with the terms of the contract. 

Upon reconsideration, it is concluded that the previous order 
of November 30, 1959, is supported by the evidence and the law 
applicable thereto. Complainant’s petition for reconsideration 
is dismissed without prior service upon respondent. 

Copies of this order shall be served upon the parties. 


(No. 6331) 


CORLEY PRODUCE COMPANY, INCORPORATED v. GAY PRODUCE ComM- 
PANY, INC. PACA Docket No. 7810. Decided January 25, 
1960. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). An informal complaint was filed August 20, 1959. 
The formal complaint was filed October 21, 1959. Complainant 
seeks an award of reparation in the amount of $943.03, which 
is alleged to be the total amount due in connection with three 
truckloads of vegetables sold by complainant to respondent dur- 
ing March and April 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on October 31, 1959. On the 
same date a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Corley Produce Company, Incorporated, is 
a corporation whose address is 1300 South French Avenue, c/o 
Sanford State Farmers Market, Sanford, Florida. 

2. Respondent, Gay Produce Company, Inc., is a corporation 
whose address is State Farmers Market, Post Office Box 9425, 
Columbia, South Carolina. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 

3. On March 21 and 30, and April 6, 1959, in the course of 
interstate commerce, complainant sold to respondent a total of 
three truckloads of vegetables for a total purchase price of 
$1,555.95 f.o.b. Sanford, Florida. 

4. On the dates of sale complainant loaded on respondent’s 
trucks at Sanford, Florida, vegetables meeting the specifications 
of the contracts. The vegetables were thereafter transported 
to Columbia, South Carolina. Respondent accepted the 
vegetables. 

5. The total purchase price of the three truckloads of vege- 
tables is $1,555.95. Respondent paid complainant $619.60 by 
check on the first truckload of vegetables. Complainant in- 
curred expenses of $2 in connection with the collection of this 
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check. The balance due complainant from respondent in con- 
nection with the sales of the three truckloads of vegetables is 
$938.35. 

6. The formal complaint was filed October 21, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8 (c). 


In the formal complaint it is alleged that respondent owes 
complainant a total amount of $943.03. This figure is in error 
and the entire sum cannot be allowed in this proceeding. First, 
compiainant alleges that respondent made a payment on account 
by check in the amount of $618.98. The correct amount of this 
check is $619.60. Complainant also includes in the $943.03, the 
sum of $4.06 which it alleges is for four bank collection charges 
incurred by complainant in connection with several checks that 
respondent gave complainant in the course of their business 
transactions. These four charges cannot be allowed because 
there is no evidence connecting them with any of the three loads 
of vegetables involved in this proceeding, or to any other trans- 
actions that come within the jurisdiction of the Secretary of 
Agriculture under this act. Accordingly, the correct amount 
due complainant is $938.35. 


Respondent’s failure to pay to complainant the total amount 
due in connection with the sale of the three truckloads of vege- 
tables is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $938.35, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $938.35, with interest thereon 
at the rate of 5 percent per annum from May 1, 1959, until 


paid. 
The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 6332) 


BUSHWICK COMMISSION Co., INC. v. NATIONAL PRODUCE Co., INC. 
PACA Docket. No. 7522. Decided January 27, 1960. 


Rejection Without Reasonable Cause—Damages 


Since the evidence establishes that the produce met contract requirements 
at destination, respondent’s rejection was without reasonable cause and 
complainant is awarded damages. 


Mr. Irving Koondel, of Mineola, New York, for complainant. Mr. Samuel 
L. Epstein, of Asbury Park, New Jersey, for respondent. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on December 12, 1958, 
complainant alleges that on December 27, 1957, it sold to re- 
spondent one truckload of Maine Green Mountain and Katah- 
din potatoes; that pursuant to the contract of sale, a truckload 


of potatoes meeting contract requirements was shipped by com- | 
plainant to respondent on May 30, 1958, from loading point in | 


the State of Maine to Neptune, New Jersey; that complainant 
tendered the shipment to respondent at respondent’s place of 
business in Neptune, New Jersey, but that respondent rejected 


the shipment without reasonable cause; that complainant there- | 
after resold the potatoes for net proceeds of $819.80, and in | 
addition has received $150 as a deposit from respondent to be | 


applied to the cost of this load, for a total credit of $969.80; and 
that there is now due and owing complainant, as damages, the 


difference between this sum, $969.80, and the agreed contract | 


price, $1,227.50, or $257.70, for which an award of reparation 
is requested. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on January 19, 1959. A 
copy of the formal complaint and a copy of the report of in- 
formation were served upon respondent on or about January 17, 
1959. Respondent filed an answer to the formal complaint, al- 
leging that the potatoes delivered by complainant were of poor 
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grade, inferior quality, and were not of the kind ordered by 
respondent, and makes counterclaim for the return of the sum 
of $150 allegedly paid complainant as a deposit. 

Since the amount in dispute herein involves less than $500, 
the issues are submitted under the shortened procedure, as pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant to this procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Bushwick Commission Co., Inc., is a corpora- 
tion whose address is 81 Secatogue Avenue, Farmingdale, New 
York. At the time of the transaction involved here, complainant 
was licensed under the act. 


2. Respondent, National Produce Co., Inc., is a corporation 
whose address is Fifth & Atkins Avenue, Neptune, New Jersey. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


38. On or about December 27, 1957, in the course of inter- 
state commerce, complainant sold to respondent four truckloads 
of Maine potatoes. The contract was negotiated by George M. 
Pope, of Pope & Moors, brokers, whose address is 97 Warren 
Street, New York, New York. The broker issued his standard 
confirmation of sale on December 27, 1957, which confirmation, 
in part, is as follows: 


“City: New York, N. Y. Date: December 27, 1957 

Sold to: National Produce Co., Inc., Atkins Avenue, Nep- 
tune, N. J. 

Sold for: Account of Bushwick Commission Co., Farming- 
dale, L.I., N. Y. 


HEKKE 


Time of shipment: Two loads April, 1958—two loads be- 
tween May Ist and 20th, 1958 (buyers option) 

Sale made (F.O.B. or Delivered): Delivered Nat’l. Produce 
Co., Inc., Neptune, N. J. 

Terms, How Payable: Deposit $150 per load now with con- 
tract balance mail bill or open draft. 

Special Agreement, if any: Buyer to give Broker at least 
five days notice ordering shipment from Maine. 
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Quantity Commodity 
Four truckloads Us+1 Maine Katahdin Pots 
700 sax each each load 50 to 100 sacks 


Chefs 3 to 4 inches April 1958 
$1.75 per sax 

50+ New Branded paper sax May 1958 
$1.80 per sax 

Balance each load sized 

214, to 314 inches 50+ New 

Branded Paper Sax April, 1958, 
$1.70 per sax 

May, 1958, 

$1.75 per sax 


“This is a divisible contract, each load shall be regarded 
as a separate and distinct transaction.” 

4. Pursuant to the terms of the contract between the parties, 
as set forth in the confirmation of sale, complainant delivered 
three truckloads of potatoes to respondent. These shipments 
were satisfactory to respondent, who accepted and paid for same, 
and as to them there is no controversy. The fourth truckload 
shipped by complainant to respondent under the terms of the 
contract of sale arrived at Neptune, New Jersey, on May 23, 
1958. Respondent inspected the load, was dissatisfied with the 
quality of the potatoes, and notified George Pope, the broker, 
that it (respondent) was rejecting the load because it was bad, 
i.e.: the potatoes were spongy, soft and contained excessive lengths 
of sprouts. Complainant, acting through Pope, agreed to take 
the load back and to ship another truckload to respondent as a 
replacement within a week, to which respondent agreed. 

5. On May 30, 1958, complainant shipped a truckload of pota- 
toes from Fairmount Sidings, Maine, to respondent at Neptune, 
New Jersey, as a replacement for the truckload which had been 
unsatisfactory to respondent on May 23, 1958. This shipment 
was subjected to a joint federal-state inspection on the date of 
departure, with the results of that inspection, in part, appear- 
ing as follows: 

Inspection Point: Fairmount Siding, Maine 

Kind: trailer Truck license: N.Y. 36-879 

Inspection begun: 9:45 a.m. D.S., May 30, 1958 

Completed: 10:45 a.m. D.S., May 30, 1958 

Products: Brushed Katahdin and Green Mountain POTA- 
TOES in separate new paper bags branded “50 Ibs. net, 
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U.S. No. 1, 24 in. min, Guarantee brand, Maine potatoes 
and 50 lbs. net, U.S. No. 1, 3 in. min., Bakers Maine pota- 
toes, Bushwick Comm. Co., Inc., shipping point, Easton, 
Maine.” Loader’s count 650 bags Green Mountain and 50 
bags Katahdin Bakers. 
Loading: through load, 3 to 7 rows, 7 and 8 layers, length- 
wise and crosswise. 
Size: Green Mountain Lot: Generally ranging from 214 to 
314 inches in diameter. Undersize and oversize within tol- 
erance. 

Katahdin lot: Generally ranging from 3 to 414 inches 

in diameter. Undersize within tolerance. 
Quality and Condition: All stock mature, fairly clean. Ex- 
ternal grade defects average 3% mostly bruises and sun- 
burn. No internal grade defects. No soft rot. 
Grade: Green Mountain Lot: U.S. No. 1, 214 inch min., 314 
inch max. 

Katahdin lot: U.S. No. 1, 3 inch min. 

6. The truckload in question reached Neptune, New Jersey, 
in the afternoon of May 31, 1958, where it was subjected to in- 
spection by respondent and then rejected. Complainant then di- 
verted the load to Smiling Jim Potato Co., Philadelphia, Penn- 
sylvania, where it was federally inspected on June 2, 1958, at 
10:20 a.m., with the results in part, as follows: 

Truck license: N.Y. 36-876 

Products Inspected: Round white POTATOES in paper bags 
branded mostly “Maine Potatoes, Guarantee Brand, U.S. 
No. 1, 2144” min., Bushwick Comm. Co., Inc., Shipping Office, 
Easton, Maine” some bags branded “50 lbs net U.S. No. 1, 
Maine Bakers, 3” min., packed by Bushwick Comm. Co., Inc. 
Shipping Office Easton, Maine.” Applicant’s count, 650 bags 
No. 1, 50 bags Bakers. 

Through lengthwhise load. 5 to 7 rows, 6 to 8 layers. 

Size: No. 1 lot, generally 214 to 334, mostly 214 to 3 inches 
in diameter. Undersize within tolerance. Bakers, general- 
ly 3 to 4 mostly 3144 to 3%4, inches in diameter. Undersize 
and oversize within tolerance. 

Quality: Both lots, stock fairly well to well shaped, fairly 
clean to clean, mostly fairly bright, many dull in appear- 
ance. Grade defects average within tolerance. 

Condition: Both lots, potatoes are mostly firm, some fairly 
firm. No soft rot. 
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Grade: No. 1 lot Grades: U.S. No. 1, 244 inch minimum. 
Bakers Grade: U.S. No. 1, 3 inch minimum, 4 inch max- 
imum. 

Remarks: Inspection and certificate restricted to product 
in upper 3 layers. 

7. Following the inspection of the shipment in Philadelphia 
on June 2, complainant dispatched the following wire to respond- 
ent: 

June 2, 1958 

11:15 AM 
“PLEASE BE ADVISED THAT WE HAD LOAD OF 
MAINE POTATOES WHICH YOU REFUSED SATUR- 
DAY GOVERNMENT INSPECTED THIS MORNING IN 
PHILADELPHIA THEY PASSED GRADE IN MAINE 
AND PHILADELPHIA WE HAVE RELEASED THIS 
LOAD TO SMILING JIM POTATO COMPANC TO SELL 
FOR OUR ACCOUNT AND ARE HOLDING COU RE- 
SPONSIBLE FOR ANY LOSSES INCURRED.” 

8. The resale by complainant of the truckload of potatoes to 
Smiling Jim Potato Co. resulted in returns of $819.80. This 
sum, plus the $150 deposit made with complainant by respond- 
ent, is $257.70 less than the contract price of $1,227.50 agreed 
upon between the parties to this proceeding. 

9. The formal complaint was filed on December 12, 1958, 
which was within 9 months after the cause of action herein 
accrued. 

CONCLUSIONS 

The controversy in this proceeding revolves around a truck- 
load of potatoes sold to respondent by complainant with the un- 
derstanding that the shipment would grade U.S. No. 1 on ar- 
rival at destination, Neptune, New Jersey. On arrival at Nep- 
tune, the truckload was rejected by respondent on the ground 
that it failed to meet contract requirements as to grade and qual- 
ity. Complainant takes the position that the rejection by re- 
spondent was unwarranted and without reasonable cause, in that 
the potatoes met all requirements of the delivered sale agreement 
entered into by the parties. 

It has been held that in a delivered sale, the burden is ordi- 
narily upon the seller to prove that the product sold conforms 
to contract requirements at destination. Michael-Swanson-Brady 
of Moorhead, Inc. v. Backer’s Potato Chip Co., 17 A.D. 651; 
Anonymous, 14 A.D. 960. As proof that the shipment of pota- 
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toes herein was U.S. No. 1 at contract destination on May 31, 
complainant offers the results of the federal inspection made in 
Philadelphia on June 2, certifying the truckload as being U.S. 
No. 1 on that date, two days after rejection by respondent at 
Neptune. Complainant takes the position that the load graded 
U.S. No. 1 on the date of shipment, May 30; that the same load 
graded U.S. No. 1 on June 2; and that the shipment must there- 
fore have graded U.S. No. 1 on arrival at contract destination, 
Neptune, New Jersey, on May 31. 

Respondent questions the validity of complainant’s proof, how- 
ever, pointing out that the certificate issued at loading point on 
May 30 related to an inspection made of potatoes contained in 
a vehicle identified by license number NY 36-879, while the pota- 
toes inspected in Philadelphia on June 2 were contained in a 
vehicle identified by license number NY 36-876. Respondent 
takes the position that the certificate of inspection made at Phi- 
ladelphia loses its probative value, since it appears that the in- 
spection was made in connection with a different load of potatoes 
than that rejected by respondent at Neptune. 


As a rebuttal to this contention advanced by respondent, com- 
plainant offers the affidavit of one Charles Zahra, who states 
that he was employed to drive the disputed truckload of potatoes 
from Maine to Neptune, New Jersey, leaving on May 30, 1958; 
that the tractor attached to the trailer bore license number 36— 
879; that he (Zahra) arrived at respondent’s place of business 
on May 31, 1958; that respondent refused to accept the potatoes 
and that Zahra, acting on telephoned instructions from com- 
plainant’s president, Jack Koondel, drove the shipment of pota- 
toes to Newark, New Jersey, where the trailer was left at the 
New Jersey Truck Center and Zahra returned the tractor to 
Riverhead, New York. Zahra further states in his affidavit that 
he returned to Newark, to the New Jersey Truck Center, on 
June 1; that he hauled the truckload of potatoes involved herein 
to the Smiling Jim Potato Co. in Philadelphia; that in so doing 
he used a tractor bearing license number 36-876; and that the 
potatoes were inspected on arrival in Philadelphia at 10:00 a.m. 
on June 2. ‘eb Bea 

Respondent fails to offer any evidence to impeach the state- 
ment of Zahra. A comparison of the inspection certificates is- 
sued on May 30 and June 2, respectively, reveals no marked dis- 
crepancy in terms of brands, number of bags inspected in each 
instance, and in the respective range of sizes. In particular we 








42 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 36 


note that neither certificate mentions sprouts on the potatoes. 
Respondent, however, in the afiidavit of Sheldon Groff, its em- 
ployee, states “that load of potatoes *** had sprouts on them as 
long as six inches.”’ In view of the inspection results obtained 
at shipping point, it is incredible that the presence of sprouts 
on the potatoes was not mentioned on May 30, but would have 
appeared to the length of six inches the following day. 

On reviewing the entire record, it is concluded that complain- 
ant has sustained its burden of proving that the potatoes deliv- 
ered to respondent met contract requirements at destination, Nep- 
tune, New Jersey, and that respondent’s rejection was therefore 
without reasonable cause, in violation of section 2 of the act. 

It appears that the resale of the truckload of potatoes was 
promptly made, by Smiling Jim Potato Co., of Philadelphia, 
Pennsylvania, for total returns of $922. From this amount Smil- 
ing Jim Potato Co. deducted $92.20 as commission for effecting 
the resale and $10 for the cost of government inspection, remit- 
ting $819.80 to complainant as net proceeds. Both of these ex- 
penses are allowed to complainant, since they are considered a 
necessary expense in the resale. (in allowing the cost of the 
inspection in this case, this is to be distinguished from those 
cases where such cost is denied the applicant on the grounds that 
the inspection was obtained for purposes of securing evidence.) 

The difference between the contract price, $1,227.50, and the 
resale price, $819.80, is $407.80, and represents the damages suf- 
fered by complainant as the result of respondent’s violation of 
the act. Complainant further credits respondent with the amount 
of deposit, $150, given by respondent, leaving a balance of $257.70 
due and owing complainant from respondent on account of this 
transaction. Accordingly, an award of reparation in this amount 
should issue in favor of complainant and the counterclaim of re- 
spondent for the deposit in the amount of $150 should be dis- 
missed, since that sum has been credited to respondent in the 
computation of this award. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $257.70, with interest there- 
on at the rate of 5 percent per annum from June 1, 1958, until 
paid. 

The counterclaim is dismissed. 

Copies hereof shall be served upon the parties. 
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(No. 6333) 


BEAVER DAM CRANBERRY COMPANY v. SABATH & STROBING, INC. 
PACA Docket No. 7663. Decided January 27, 1960. 


Failure to Sustain Burden of Proof—Dismissal 


As complainant failed to sustain its burden of proof, the complaint is 
dismissed. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 25, 1959. The 
formal complaint was filed on April 14, 1959. Complainant al- 
leges therein that on July 6 and July 7, 1958, it consigned to 
respondent two shipments of blueberries, to be sold for com- 
plainant’s account; that it was understood and agreed by both 
parties at that time that the berries were not to be sold to chain 
stores by respondent; that respondent, in violation of such in- 
structions, did sell the berries to chain stores; and that, as a 
result of respondent’s failure to follow instructions, complainant 
was damaged in the amount of $77.10, which amount it requests 
as reparation in this proceeding. 

A copy of the report of investigation made by the Department 
was served upon complainant on June 5, 1959. A copy of the 
formal complaint, and a copy of the report of investigation was 
served upon respondent on the same date. Respondent filed an 
answer to the formal complaint on June 18, 1959, denying that 
there had ever been an agreement between the parties in con- 
nection with the consignments which would restrain respondent 
from selling the berries shipped by complainant on July 6 and 
July 7, 1958, to chain stores or to any other of respondent’s 
customers. Respondent further denies that any amount is due 
and owing complainant on account of this transaction. 

Since the amount involved in this proceeding is less than $500, 
the shortened method of procedure set forth in section 47.20 of 
the rules of practice is being followed. Pursuant to such proce- 
dure, complainant filed an opening statement, responded filed 
an answering statement, and complainant filed a statement in 


reply. 
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FINDINGS OF FACT 


1. Complainant, Beaver Dam Cranberry Company, is a cor- 
poration whose address is 1005 North 6th Street, Philadelphia, 
Pennsylvania. 

2. Respondent, Sabath & Strobing, Inc., is a corporation 
whose address is 315 Washington Street, New York 18, New 
York. At the time of the transactions involved herein, respondent 
was licensed under the act. 

3. On July 6, 1958, in the course of interstate commerce, 
complainant consigned to respondent a shipment of cultivated 
blueberries consisting of 265 12-pint crates, to be sold for com- 
plainant’s account. The berries were hauled by truck from 
Whiting, New Jersey, to respondent in New York City, where 
the shipment was accepted by respondent. Respondent then sold 
188 crates, or 2,256 pints of the berries on the “Walk” at 27¢ 
per pint, and 77 crates, or 924 pints to a chain store at 24¢ per 
pint. 

4. On July 7, 1958, in the course of interstate commerce, com- 
plainant consigned to responded a shipment of cultivated blue- 
berries consisting of 152 12-pint crates, to be sold for complain- 
ant’s account. These berries were hauled by truck from Whit- 
ing, New Jersey, to respondent in New York City, where they 
were accepted by respondent. Respondent then sold the 152 
crates, or 1,824 pints, to a chain store at 24¢ per pint. 

5. Respondent has paid complainant a total of $1,124.19 on 
account of these transactions. 

6. An informal complaint was filed on February 25, 1959, 
which was within 9 months after the alleged causes of action 
accrued. 


CONCLUSIONS 


Complainant, in its complaint, alleges that in connection with 
the transactions involved herein, it was understood and agreed 
that respondent was not to sell to the “chain store” any of the 
berries consigned to it by complainant on July 6 and 7, 1958, 
but was to sell both shipments on the “Walk”; that respondent, 
in violation of such instructions, did sell 229 of the 417 crates 
to the “chain store’; that as a result, the 229 crates brought 
only 24¢ per pint, while 188 crates, sold on the “Walk,” brought 
27¢ per pint; and that complainant thus suffered damages of 
3¢ per pint for 229 crates, totaling 2,748 pints of berries. Re- 
spondent, for its part, denies that it was ever told, or agreed, to 
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restrict the sale of these berries to the “Walk,” and alleges, in 
effect, that it was free to exercise its own judgment in disposing 
of the shipments. 

Complainant, as the moving party, has the burden fo proving, 
by a preponderance of the evidence, that respondent knew and 
had agreed to restrict the sale of these two shipments of berries 
to the “Walk.” In this connection complainant, in its opening 
statement, states that a conversation was had with respondent’s 
salesman, Vito Camasto, on the evening of July 6, 1958, and that 
Camasto promised, in response to complainant’s instructions, not 
to sell any of the 265 crates of berries, shipped to respondent 
that day, to chain store outlets. Respondent, in its answering 
statement, however, offers the sworn statement of Camasto, to 
the effect that he (Camasto) received no written or oral instruc- 
tions and made no contracts with complainant with respect to 
these shipments of berries. The answering statement also con- 
tains the affidavit of Morris Sabath, of Sabath & Stobing, Inc., 
which is identical to that of Camasto. 

Complainant, in its opening statement, next refers to exhibit 
2 of the complaint, which purports to be the carbon of the in- 
voice made out in connection with the sale of July 7, upon which 
is written: “I cannot accept the 24¢ mark. I told you not to 
sacrifice our berries to fill your chain store order.” Respondent’s 
president, Dan Mandel, however, in an interview with an in- 
vestigator of the Department, stated that he had never seen this 
invoice, and further, had received no instructions from com- 
plainant concerning the sale of the berries. An investigation of 
respondent’s files failed to turn up any invoices from complain- 
ant. The only documents found were the trucker’s manifest 
showing the shipper’s name and the amount delivered. 

On reviewing the evidence, it is concluded that complainant 
has failed to sustain its burden of proving that it was under- 
stood and agreed that respondent would sell none of the berries 
involved herein to chain store outlets. It follows, therefore, that 
complainant’s failure to establish this provision in connection 
with the consignment contracts of July 6 and 7 makes it unnec- 
essary to consider the related questions of breach and damages 
as they pertain to the alleged provision. The complaint, there- 
fore, should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 6334) 





EL SOLO PACKING Co. v. THOMAS J. HOLT COMPANY. PACA 
Docket No. 7280. Decided January 27, 1960. 


Petition for Reconsideration—Prior Order Amended 
The order of December 17, 1959, as amended by this order, is supported 


by the evidence and the law applicable thereto. Respondent’s petition 
for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on December 17, 1959, awarding reparation 
to complainant against respondent. The order was based upon 
the conclusion that respondent accepted an f.o.b. shipment of 
tomatoes from complainant and was therefore liable for the con- 
tract price. Respondent’s defense, that complainant breached 
the implied warranty of suitable shipping condition, was rejected 
on the ground that transportation service and conditions sur- 
rounding the movement of the car were abnormal. 

A copy of the order of December 17, 1959, was served upon 
respondent on December 22, 1959. On December 28, 1959, re- 
spondent filed a petition for reconsideration of the order of De- 
cember 17, 1959. This was within the time prescribed in sec- 
tion 47.24(a) of the rules of practice (7 CFR 47.24(a)), and 
operated to stay, automatically, the order of December 17, 1959, 
pending further disposition of the case. 

Respondent, in its petition, alleges error with respect to our 
conclusion regarding the RPIA inspection made of this ship- 
ment on October 17, 1957, in that we stated “that respondent 
*** secured an inspection of the shipment by the RPIA on that 
same day.” Respondent contends that this inspection was made 
upon the application of the carrier, rather than respondent, and 
that the results of the inspection were not made available to re- 
spondent. A review of the evidence appears to support respond- 
ent’s allegation of error on this point and the order of December 
17, 1959, is accordingly amended to reflect a correction in this 
respect. Such correction, however, fails to change the result 
arrived at in our original order of December 17, 1959. 
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Respondent next assigns as error our failure to give consid- 
eration to the affidavit of Charles Herndon in rendering our de- 
cision. A careful review of the record indicates that the atfti- 
davit was not received in evidence at the oral hearing and was 
therefore properly disregarded when the order was issued. Even 
if the reverse were true, however, the contents of the aftidavit 
would have had no effect on the conclusion reached in this pro- 
ceeding in our order of December 17, 1959. 

Respondent contends that our order of December 17, 1959, is 
erroneous on several other grounds, but upon review we find 
these contentions are without merit. In our opinion the order 
of December 17, 1959, as amended by this order, is supported 
by the evidence and the law applicable thereto. Respondent’s 
petition for reconsideration is therefore dismissed without prior 
service upon complainant. 

The reparation awarded in the order of December 17, 1959, 
shall be paid within 30 days from the date of this order. 

This order shall be published. 

Copies of this order shall be served upon the parties. 


(No. 6335) 


L. T. MALONE COMPANY v. JEBBIA-METZ CO., AND/OR ERICK F. 
MoELLER Co. PACA Docket No. 7440. Decided January 


27, 1960. 


Petition for Reconsideration—Prior Order Amended 


Upon reconsideration, the order of November 18, 1959, is amended and the 
amount of reparation awarded complainant is reduced from $1,073.72 
to $815.84. 


Decision by Thomas J. Flavin, Judicial Officer 
| 


| 
ORDER GRANTING RECONSIDERATION AND AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on November 18, 1959, awarding 
reparation to complainant against respondent Jebbia-Metz Co., 
hereinafter called Jebbia, in the amount of $1,073.72, with in- 
terest thereon at the rate of 5 percent per annum from August 
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1, 1958, until paid. A copy of the order was served upon Jeb- 
bia on November 20, 1959. On November 24, 1959, Jebbia 
filed a petition for reconsideration. This was within ten days 
after service upon Jebbia of the order of November 18, 1959, 
and under section 47.24(a) the filing of the petition acted auto- 
matically to stay the order of reparation issued against Jebbia. 
A copy of the petition was subsequently served upon complain- 
ant, who filed an answer thereto on December 15, 1959. 

In the petition for reconsideration Jebbia contends that the 
order of November 18, 1959, is in error in that no considera- 
tion was given to an alleged agreement between complainant 
and Jebbia, whereby complainant was not to settle a claim 
filed with the carrier in connection with his shipment for less 
than the amount asked by complainant in this proceeding, or 
$1,073.72. Upon reconsideration, we find this contention has 
no merit, for even if it were found that such an agreement was 
made between the parties, it appears that the railroad claim has 
not as yet been settled, with the exception of $322.35 paid to 
complainant for breakage, which was accepted by complainant 
with the understanding that such acceptance would not prejudice 
his rights with respect to further action on the claim. The 
order of November 18, 1959, however, appears to be in error in 
that respondent Jebbia was not allowed a credit on this collec- 
tion by complainant. On reconsideration, therefore, it is con- 
cluded that the sum of $322.35, less expenses of collection in 
the amount of $64.47 charged by complainant’s representative, 
or a net return on the claim of $257.88, should be credited to 
Jebbia, thereby reducing the award of $1,073.72 granted com- 
plainant in our order of November 18, 1959, to $815.84. 

Accordingly, the order of November 18, 1959, is hereby 
amended, reducing the amount of reparation awarded complain- 
ant from Jebbia from $1,073.72 to $815.84. This amount, 
$815.84, shall be paid to complainant by respondent Jebbia- 
Metz Co. within 30 days of this order, with interest thereon at 
5 percent per annum from August 1, 1958, until paid. 


This order shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 6336) 


ROLL PACKING HOUSE v. BRACKER VEGETABLE SALES COMPANY. 
PACA Docket No. 7288. Decided January 28, 1960. 


Petition for Reconsideration—Dismissal 


The order of August 28, 1959, is supported by the evidence and the applicable 
law and respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued August 28, 1959, awarding reparation to complainant 
in the sum of $5,010.07 with interest. On September 18, 1959, 
respondent filed a petition for reconsideration. On November 
9, 1959, a copy of the respondent’s petition for reconsideration 
was served on complainant who filed an answer on November 
19, 1959. 

Respondent contends that the Findings of Fact and Conclu- 
sions in the order of August 28, 1959, are contrary to the weight 
of the evidence. Specific reference is made to findings 9, 10, 
and 11 and to certain conclusions. Respondent states that find- 
ing 9 implies that the invoices were mailed separately and omits 
to state that the $4,000 was paid to complainant as an “advance.” 
We find no such implication, nor do we find that the implication 
if made is signficant. The facts show conclusively that the to- 
matoes involved were purchased by respondent from the com- 
plainant and that respondent was not acting as complainant’s 
broker or agent, either in a so-called delayed billing transaction 
or otherwise. Whether respondent termed the payment of the 
$4,000 as an “advance” is unimportant. In substance it was pay- 
ment in part for tomatoes that complainant had previously sold 
respondent. 

We can see no necessity for a finding that the two checks 
from Dan Dee Produce Co. were accompanied by complete ac- 
counts of sale which respondent contends should be included in 
finding 10. The important fact is that neither the checks nor 
the accountings accompanying them stated expressly or other- 
wise that the checks were being submitted in full settlement 
for the two lots of tomatoes purchased by respondent from the 
complainant. 
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We have again reviewed the testimony and find that there is 
evidence to support Finding of Fact No. 11. As pointed out 
in that finding, this shipment was not included in the complaint 
and is not in dispute in this proceeding. The testimony of re- 
spondent supports the description of a delayed billing trans- 
action contained in the conclusions and respondent testified him- 
self that the delayed billing scheme “. . . was a device to cir- 
cumvent the law against double commission on a single sale.” 
The evidence is that this was a means of giving respondent a 
“commission” on top of that taken by complainant in the sale 
of producers’ tomatoes. We have carefully reviewed the other 
contentions of respondent that the Findings of Fact and Con- 
clusions are contrary to the weight of the evidence and we find 
that they are without merit. 

Respondent’s contention that a firm agreement was reached 
between complainant and respondent prior to the hearing to 
resolve their differences by respondent paying complainant one- 
half of the claim is not supported by the evidence. In the De- 
partment’s report of investigation, Mr. Winfrey states: “I asked 
Mr. Bracker whether he would pay one-half of the amount in 
dispute ... Mr. Bracker said that he would pay one-half of the 
difference but a little later said that he wanted to go over the 
figures.” Obviously, there was no meeting of the minds as far 
as a settlement was concerned. 

Respondent strongly contends that as to lots 315 and 319 on 
which checks from Dan Dee Produce Co. were sent to complain- 
ant there was an accord and satisfaction. We have again re- 
viewed the cases on this point. They establish two essential 
elements to an accord and satisfaction. There must first be a 
bona fide dispute, recognized as such by both parties to the 
transaction, and there must further be notice to the creditor 
that the tender is in full settlement of the claim. The following 
cases cited in our decision of August 28, 1959, fully support 
this rule: Edgar v. Hitch, 46 Cal. 2d 309, 294 P. 2d 38; Kelly v. 
David B. Bohannon Organization, Inc., 119 Cal. App. 2d, 787, 
260 P. 2d 646, Biaggi v. Sawyer, 75 Cal. App. 2d 105, 170 P. 2d 
678; Johnson Vv. Burnett, 17 Cal. App. 497, 501, 120 P. 436; 
Avery V. Schuman Co., 159 F. Supp. 906, 909. See also Berger 
v. Lane, 190 Cal. 443, 213 P. 45; Messer v. Tait’s, Inc., 121 Cal. 
App. 698, 700, 9 P. 2d 536. In Berger v. Lane, supra, the court 
said: “An arbitrary refusal to pay based on the mere pretense of 
the debtor, whether for the obvious purpose of exacting terms 
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which are inequitable and oppressive, is not such a dispute as will 
satisfy the requirements of the rule.” 

Respondent’s petition repeats the quotation from Edgar v. 
Hitch, 46 Cal. 2d 309, 311, contained in our decision of August 
28, 1959. This quotation clearly establishes that for an accord 
and satisfaction there must exist a bone fide dispute and if pay- 
ment is made by check, there must be “. . . notice that it must 
be accepted in full discharge of the claim, or not at all.” The 
evidence is that there was no bona fide dispute in this case. In 
addition, neither the checks nor the accountings that accom- 
panied them gave any notice that they were being tendered in 
full payment for the tomatoes purchased. Our conclusion that 
there was no accord and satisfaction is amply supported by the 
facts and the law applicable thereto. 

Accordingly, respondent’s petition is dismissed. 

The reparation awarded in our order of August 28, 1959, 
shall be paid within 30 days from the date of this order. 

Copies shall be served on the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 6337) 


PACA Docket No. 7799. Dismissed January 11, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6338) 


PACA Docket No. 7568. Dismissed January 14, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6339) 


PACA Docket No. 7804. Dismissed January 21, 1960, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 6340) 


PACA Docket No. 7631. Dismissed January 25, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6341) 


PACA Docket No. 7686. Dismissed January 27, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6342) 


PACA Docket No. 7763. Dismissed January 27, 1960, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED— DEFAULT ORDER 


(No. 6343) 


ADAMS MARKETING Co., v. PLANT CITY VEGETABLE Co., INC. 
PACA Docket No. 7816. Reparation of $450 with 5 percent 
interest from February 1, 1959, awarded complainant against 
respondent in order issued January 5, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6344) 


HYBEL’S PRODUCE COMPANY v. QUALITY APPLE PRODUCTS COM- 
PANY. PACA Docket No. 7819. Reparation of $2,915.50 with 
5 percent interest from June 1, 1959, awarded complainant 
against respondent in order issued January 5, 1960, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 6345) 


WACHMAN PRODUCE COMPANY v. JOE ALLICKS. PACA Docket 
No. 7817. Reparation of $729.50 with 5 per cent interest from 
February 1, 1959, awarded complainant against respondent 
in order issued January 5, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6346) 


WISHNATZKI & NATHEL v. ALFANO FARM. PACA Docket No. 
7811. Reparation of $72.50 with 5 percent interest from 
April 1, 1959, awarded complainant against respondent in 
order issued January 5, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6347) 


RUSSELL BADLEY v. MONTE BROTHERS. PACA Docket No. 7809. 
Reparation of $5,071.57 with 5 percent interest from August 
1, 1959, awarded complainant against respondent in order 
issued January 12, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6348) 


MARANO & SONS v. JIM’s PRoDUCE. PACA Docket No. 7822. 
Reparation of $382.75 with 5 percent interest from May 1, 
1959, awarded complainant against respondent in order is- 
sued January 12, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6349) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. PAUL E. Mary. 
PACA Docket No. 7821. Reparation of $3,430 with 5 percent 
interest from May 1, 1959, awarded complainant against re- 
spondent in order issued January 12, 1960, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 6350) 


BALTIMORE FRUIT & PRODUCE ASSOCIATION, INC. v. TONY VES- 
SECCHIA. PACA Docket No. 7801. Reparation of $100 with 
5 percent interest from March 1, 1959, awarded complainant 
against respondent in order issued January 21, 1960, by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 6351) 


BoLER FRUIT & VEGETABLE COMPANY v. J. LERNER & SON. 
PACA Docket No. 7193. Order issued January 25, 1960, by 
Thomas J. Flavin, Judicial Officer. 


t 


t 
COURT DECISIONS 


NEWARK MILK AND CREAM Co. v. EZRA TAFT BENSON, SECRE- 
TARY OF AGRICULTURE OF THE UNITED STATES OF AMERICA. 
Decided December 30, 1959. 


UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 


Civil Action No. 242—59 
Order (18 A.D. 211 (1959)) of Judicial Officer affirmed. 


OPINION 
MEANEY, District Judge 


An action was instituted by the Newark Milk and Cream 
Company against Ezra Taft Benson, Secretary of Agriculture, 
asking effectively for a review of an order of the Secretary 
made through a judicial officer of the Department of Agricul- 
ture. The action is brought under the Agricultural Marketing 
Agreement act of 1937 (7 U.S.C.A. 601, et seq.), provision 
608c(15)(B) of which vests jurisdiction in district courts to 
review rulings of the Secretary of Agriculture. 
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Under the authority of the act above cited, the Secretary, 
through an officer designated under the provisions of 5 
U.S.C.A., sections 516(a), (b) and (c), issued Order No. 27, 
7 CFR Part 927, regulating the handling of milk in the New 
York Metropolitan Milk Marketing Area. This order has been 
amended at various times since its promulgation. 

Pursuant to the terms of this Order plaintiff filed monthly 
reports for the period of May, 1954 through March 1955. These 
reports were filed with an officer duly designated to administer 
the provisions of Order No. 27 and covered the operation of the 
plaintiff’s pool plants at Canisteo and Oquaga, New York. An 
audit o fthese reports was made by the Market Administrator. 
These reports indicated that skim milk was being shipped from 
the New York pool plants to a non-pool plant operated by the 
plaintiff at Newark, N. J. An audit of the records of the plain- 
tiff’s non-pool plant at Newark was made by the Administrator 
to determine the use and disposition made of the skim milk in 
question, in view of the fact that the New York pool plants 
reported that this skim milk was not subject to the skim milk 
differential. The audit revealed receipt at the Newark plant 
of the skim milk from the New York plants but disclosed further 
that there was no account of the use and disposition of large 
quantities of the skim milk from that point onwards. There- 
upon the Market Administrator billed the plaintiff charging the 
unaccounted-for skim milk with the skim milk differential. The 
bills totaled $8,054.72. 


Plaintiff paid the bills and filed a petition with the Secretary 
of Agriculture under the terms of Section 8c(15)(A) of the 
Agricultural Marketing Agreement Act of 1937 (7 U.S.C.A. 
608c(15)(A) ). A hearing was held and a recommended re- 
port was submitted by the examiner. To this report exceptions 
were filed and a further hearing was held before the Judicial 
Officer who, after argument heard, dismissed the petition. The 
instant complaint was then filed in this court, seeking a review 
of the decision. Answer was filed and the plaintiff then moved 
for summary judgment, the defendant making a similar motion. 

On the pleadings, the plaintiff asks for a refund of the 
$8,054.72 paid into the Producers’ Settlement Fund in accord- 
ance with the direction of the Market Administrator. As be- 
fore indicated, this payment represented the fluid skim differen- 
tial on fluid skim milk shipped from plaintiff’s New York pool 
plants (licensed to sell within the marketing area) to its non- 
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pool plant (not licensed to sell within the marketing area). Ad- 
mittedly the skim milk was received at Newark (outside the 
marketing area) from the New York pool plants, but the ulti- 
mate use or disposition of it was not disclosed. The Market 
Administrator then applied Sec. 927.44 of Order No. 27, as it 
read during the period in question. 


“Section 927.44 Fluid Skim Differential. For skim milk 
derived from Class II or Class III milk which enters the 
marketing area in the form of milk, fluid skim milk, .. . or 
cultured milk drinks, and there utilized or disposed of in 
one of such forms, and for all other skim milk derived from 
Class II or Class III milk which is not established to have 
been otherwise utilized or disposed of, the handler shall pay 
a fluid skim differential . . .” (Emphasis added). 


The determination of the motions before the court depends on 
whether or not the action of the Administrator was “in ac- 
cordance with law.” Incidental to the various amendments to 
Order No. 27, involving classification of producer milk, and 
place of classification, the Secretary ruled as follows: 


“Milk classified in the present Classes II-B through IV-B 
should be classified in one class and designated as Class III. 
Class II-A should be redesignated as Class II. A fluid skim 
differential applicable to skim milk now classified as Class 
V-A should be substituted for the present Classes V-A and 
V-B. Prices for Class II and Class III milk should include 
the value of the milk for manufacturing.” 


This referred to classifications theretofore existing in the famous 
Order No. 27, and must be read in conjunction with it and its 
amendments. This court does not deem it necessary for the 
purposes of its determination to wend its mental peregrination 
through the maze of intricate and, to be sure, somewhat loosely 
phrased provisions of the methods of classification and ultimate 
use and disposition of that commodity erstwhile considered so 
‘simple by it as a nourishing liquid at hand for babes and adults, 
all unaware of the complexities of its marketing. Suffice it to 
say at this point that stress will be placed on that language in 
the selected portions of the extensive provisions of the Amended 
Order as seem dispositive of the present dispute. 

The emphasized language of Sec. 927.44 of the Order would 
seem to place the burden of establishing that the skim milk 
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has been “otherwise utilized or disposed of“ on the handler. 
Only the records of the handler or his consignees will show this. 
Any endeavor to place this burden on the Market Administrator 
would be unrealistic, if not futile. Reference to a further pro- 
vision of the Order, Sec. 927.31, supports the court’s position 
as to the burden of proof. 
“Section 927.31 Burden of Proof. In establishing the 
classification of milk received from producers, the burden 
rests upon the handler who received the milk from pro- 
ducers to show that the milk should not be classified as 
Class I-A and that the skim milk in Class II and Class III 
milk should not be subject to the fluid skim differential. . .” 
(Emphasis added). 


The emphasized words, however irrelevantly associated with 
the forepart of the paragraph, are explicit. 

No particularly heavy burden is placed on the plaintiff since 
the product was shipped to one of its own plants outside the 
marketing area. It is simply a matter of adequate intra-com- 
pany records. Whatever hardship might follow if it had shipped 
to an unassociated company which kept no records of final use 
and disposition may be an unfortunate consequence of lack of 
foresight in legislation. 

Plaintiff urges that shipment of skim milk to its plant outside 
the marketing area and proof of its receipt thereat satisfy its 
obligation under Section 927.44 to establish that the skim milk 
was “otherwise utilized or disposed of.” In support of its con- 
tention the plaintiff insists that the non-pool plant at Newark 
is not required to file a report with the Market Administrator. 
It further argues that no audit of the records of a non-pool 
plant coneerning the disposition of skim milk is required and 
that Form MA-1, the report of pool plants, has no provision 
for skim milk shipped outside the marketing area. None of 
these negative situations contravenes the explicit language of the 
order hereinbefore referred to. 

Nor is there merit in the contention of the plaintiff that the 
Market Administrator’s ruling places a burden of proof on the 
handler at a non-pool plant. The burden is categorically placed 
on the pool plant handler, though the records of the non-pool 
plant must be relied on to sustain the burden of proving that 
the skim milk did not ultimately enter the marketing area. That 
ways and means of evading the prohibition of such entry may be 
resorted to, does not invalidate the requirement. 
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The reference by plaintiff to a statement by the Secretary in 
a decision on proposals to amend Order No. 27 avails plaintiff 
naught since the court feels that it is not applicable to a situa- 
tion such as exists in the present controversy, as the differen- 
tial is being applied only because the plaintiff offers no proof 
of utilization outside the marketing area and the Secretary’s 
language refers to fluid skim shown to be utilized outside the 
marketing area. 

In view of the foregoing, the motion of the defendant for 
summary judgment is granted, with consequent denial of the 
plaintiff’s motion. 

Let this opinion serve as findings of fact and conclusions 
of law. oT a 

Let an order in conformity herewith be submitted. 


STATE OF MINNESOTA EX REL. MILES LorD, ATTORNEY GENERAL 
v. EZRA T. BENSON, SECRETARY OF AGRICULTURE. Decided 
January 21, 1960. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15246 


Appeal from the United States District Court 
for the District of Columbia 


Mr. Sydney Berde of the bar of the Supreme Court of Minne- 
sota, pro hac vice, by special leave of court, with whom Mr. Maz 
M. Kampelman was on the brief, for appellant. Messrs. Eugene 
Gressman and Daniel M. Singer also entered appearances for 
appellant. 

Mr. Seymour Farber, Attorney, Department of Justice with 
whom Assistant Attorney General Doub, Messrs. Oliver Gasch, 
United States Attorney, and Samuel D. Slade, Attorney, Depart- 
ment of Justice, were on the brief, for appellee. 

Mr. William E. Torkelson filed a brief on behalf of the State 
of Wisconsin as amicus curiae, urging reversal. 
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Before Edgerton, Wilbur K. Miller and Fahy, Circuit Judges. 

Fahy, Circuit Judge: In the District Court the State of Minne- 
sota, on relation of her Attorney General, sued the Secretary 
of Agriculture of the United States for a declaratory judgment 
that a milk marketing order of the Secretary, issued November 
26, 1958, regulating the marketing of milk in the Mississippi 
Gulf Coast Marketing Area, was unlawful. The order is found 
in 7 C.F.R. §1014.1-.101 (Supp. 1959) and was made by the 
Secretary under the authority of the Agricultural Marketing 
Agreement Act of 1937, as amended, 7 U.S.C. §601 et seq. 
(1958). The essence of the State’s attack upon the order is that 
it prohibits or limits the marketing in the regulated area of milk 
or milk products produced in other production areas, including 
Minnesota, contrary to 50 Stat. 246 (1987), 7 U.S.C. §608c 
(5)(G) (1958). This provision reads as set forth in the 
margin. 

Minnesota claimed standing to maintain the action as a party 
aggrieved or adversely affected, and seeks to support this claim 
by contending that she is entitled to sue as parens patriae on 
behalf of her citizens and as representative of her dairy in- 
dustry, said to be adversely affected by the order, which we 
assume arguendo to be true. Minnesota ranks second among 
the states in total milk production and a large part of this milk 
seeks its market beyond Minnesota. The result is said to be 
that economic barriers to the free interstate flow of this milk 
into the regulated marketing area, barriers attributed to the 
order challenged, adversely affect the economy of the State. 
Minnesota asserts no proprietary interest which is adversely 
affected, or any impact of the order upon her apart from her 
position as parens patriae. The District Court granted the Sec- 
retary’s motion to dismiss the complaint on the ground that 
Minnesota lacked standing to sue as parens patriae. 

Under the decisions of the Supreme Court in Massachusetts 
v. Mellon, 262 U.S. 447, and Florida v. Mellon, 273 U.S. 12, and 
notwithstanding the reliance by Minnesota for a contrary view 
upon New York v. United States, 65 F. Supp. 856, 872, aff'd, 


1“No marketing agreement or order applicable to milk and its products in any marketing 
area shall prohibit or in any manner limit, in the case of the products of milk, the marketing 
in that area of any milk or products thereof produced in any production area in the United 
States.” 

50 Stat. 246 (1937), 7 U.S.C. §608¢ (5)(G) (1958). 

2The Attorney General is charged by State statute with the responsibility and duty of 
seeking judicial relief from unlawful regulatory action which burdens interstate trade. Minn. 
Stat. Ann. § 8.13 (Supp. 1958). 
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331 U.S. 284, we are of the view that the United States rather 
than Minnesota occupies the relationship of parens patriae to 
those who are said here to be adversely affected or aggrieved by 
this order issued by the Secretary in his capacity as an official 
of the United States acting under the authority ot federal legis- 
lation. See also Jones v. Bowles, 322 U.S. 707. While the ac- 
tions of the States in Massachusetts and Florida challenged, 
respectively, the constitutionality of federal statutes and not 
their administration,? we think the principles of the decisions 
apply to the present case; for in his order here challenged the 
Secretary purports to effectuate through the Agricultural Mar- 
keting Agreement Act of 1937 an exercise by Congress of its 
plenary constitutional power to regulate interstate commerce. 
United States v. Wrightwood Dairy Co., 315 U.S. 110, 119. The 
case is quite different from Georgia v. Pennsylvania R.R., 324 
U.S. 439. And in New York v. United States, supra, while the 
action challenged the validity of rate orders of the Interstate 
Commerce Commission, which also must ultimately rest upon 
the Commerce Clause, those orders appear to have regulated the 
area of the State of New York as a locality subject as such to 
the orders, and they applied to the State as a shipper as well. 
Affirmed. 


3 An examination of the complaint in Bowles, however shows not only that it attacked the 
Price Costrol Act as violative of the Due Process Clause of the Fifth Amendment, but also 
that it attacked certain orders of the Administrator, Bowles, as violative of the Act 
itself. See file of the case in the office of the Clerk of the Supreme Court. 


PUBLIC LIBRARY 


DETROIT 





a ee Me i ce 


